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Can Writ Petitions under Article 226 and 227 Challenge Arbitration Decisions
in India? Examining the Constitutional and Statutory Framework

-By Gopika Kalidas*

Abstract:

The interaction between arbitration and writ jurisdiction in India presents a complex legal
landscape shaped by constitutional guarantees and statutory mandates. Arbitration,
governed by the Arbitration and Conciliation Act, 1996, is designed to offer a swift, cost-
effective alternative to traditional litigation, minimising judicial interference under Section
5. However, the High Courts’ writ powers under Articles 226 and 227 of the Constitution
remain intact and cannot be ousted by legislation. Judicial precedents have clarified that writ
petitions in arbitration matters are to be entertained only in exceptional circumstances—such
as jurisdictional errors, violations of natural justice, or breaches of fundamental rights. The
Commercial Courts Act, 2015, further streamlines the adjudication of arbitration-related
disputes, encouraging parties to utilize statutory remedies and minimizing reliance on
constitutional writs. Despite this, misuse of writ jurisdiction remains a persistent challenge,
resulting in delays, forum shopping, and erosion of arbitral finality. Courts are increasingly
called upon to strike a balance between upholding constitutional rights and preserving the
efficiency of arbitration. This article critically analyses judicial trends, statutory provisions,
and the evolving tension between arbitration and writ jurisdiction. It argues for a disciplined,
restrained approach to judicial intervention, reinforcing India’s pro-arbitration stance and
enhancing the credibility of its dispute resolution mechanisms.

Keywords: Arbitration, Writ Jurisdiction, Articles 226 and 227, Arbitration and Conciliation
Act 1996, Commercial Courts Act 2015

1 A distinguished graduate from Alliance Law School, Alliance University, Bangalore.
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INTRODUCTION

Arbitration offers structured and collaborative approach to resolving disputes arising from
contractual relationships, both domestic and international. Parties can voluntarily agree to
arbitrate by including an “Arbitration Clause” within their contract. This clause outlines the
process for resolving conflicts outside of traditional court systems. Arbitration offers several
advantages over traditional litigation generally on the grounds of more efficiency and reliable
due to its streamlined procedures and faster resolution times, often at a lower cost.

In India the concept of alternative dispute resolution is firmly established. The Arbitration and
Conciliation Act 1996 (Arbitration Act) serves as the cornerstone of arbitration law in India,
emphasising the principles of party autonomy and minimal judicial interference. The
constitutional courts have consistently held that a writ petition (a legal action seeking a court
order to address the violation of rights) is not maintainable if an alternative legal remedy, such
as arbitration, is available. However a writ petition is an extraordinary remedy designed to
protect citizens rights, and its use is generally restricted to exceptional circumstances and this
constitutional power is granted to High Court under Articles 226 and 227 which brings up a
potential conflict between the Arbitration Act and the scope of judicial oversight. This tension
becomes particularly relevant when analyzing the interaction of these provisions with the
Commercial Courts Act, 2015, which aims to streamline commercial dispute resolution.

This article explores whether writ petitions can challenge arbitration decisions in India,
particularly considering the Arbitration Act, the Commercial Courts Act, and the constitutional

framework provided by Articles 226 and 227.

THE ROLE OF WRIT PETITIONS UNDER ARTICLES 226 AND 227
Articles 226 and 227 of the Indian Constitution empower High Courts to issue writs, including
Habeas Corpus, Mandamus, Prohibition, Certiorari and Quo Warranto, to enforce fundamental
rights and prevent injustice. These provisions have been broadly interpreted, expanding the
scope of judicial review.

e Article 226: Enables High Courts to issue writs for the enforcement of fundamental

rights and for any other purpose. The phrase “any other purpose” extends the scope of
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writ jurisdiction to include legal violations, procedural irregularities, and broader issues
of justice.

e Article 227: Grants High Courts supervisory jurisdiction over subordinate courts and
tribunals within their territorial jurisdiction. High Courts can intervene to correct
Jurisdictional errors, procedural irregularities or instances of manifest injustice.

While Article 226 empowers courts to protect and enforce fundamental as well legal rigts,
Article 227 confers on them the power of superintendence over all courts and tribunals within

their jurisdiction. 2

ARBITRATION AND CONCILIATION ACT, 1996
The Arbitration Act is a self-contained legislation designed to ensure autonomy efficiency and
minimal judicial intervention in arbitration proceedings which is crafted for the Indian
arbitration practices with international norms and expectations. Section 5 of the Arbitration Act
enshrines a key principle that judicial interference in arbitral proceedings is strictly limited.
Courts are prohibited from intervening unless expressly permitted by the Act itself. This
legislative intent underscores the importance of preserving the autonomy of arbitration as a
preferred dispute resolution method. By minimizing judicial intervention, the Act aims to
empower Arbitral Tribunals to function independently, thereby fostering fair and impartial
awards.
Section 34 of the Arbitration Act outlines grounds for challenging an arbitral award which also
reflects a restrictive approach, with courts required to assess procedural and jurisdictional issues
rather than merits. These grounds include:

(1) the invalidity of the arbitration agreement under applicable law;

(i1) violations of principles of natural justice, such as denial of a fair hearing;

(ii1)  the award being contrary to the public policy of India; and

(iv)  the arbitral tribunal exceeding its powers.
Section 37 of the Arbitration Act outlines the appellate remedies available to parties dissatisfied

with certain orders issued under the Act, notably orders refusing to set aside arbitral awards.

%https://images.assettype.com/barandbench/import/2018/10/Bombay-HC-challenge-to-Commercial-Courts-
Act.pdf.
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The appellate process, as defined in Section 37, further emphasizes the principle of limited

judicial intervention in arbitral matters.

WRIT PRTITIONS vs. ARBITRATION

High Courts possess inherent writ jurisdiction under Articles 226 and 227 of the Indian
Constitution, a fundamental aspect of the constitutional framework. This power cannot be
diminished by legislative enactments, including the Arbitration Act. Nevertheless, courts
advocate for judicious exercise of this power. Where efficacious alternative remedies exist, such
as those provided under Sections 34 or 37 of the Arbitration Act, courts generally discourage
the invocation of writ jurisdiction to prevent unnecessary interference with the arbitral process.
Writ petitions in arbitration proceedings may be entertained in exceptional circumstances, such
as when the arbitral tribunal lacks jurisdiction, fundamental rights or principles of natural justice
are violated, or manifest injustice or procedural irregularities occur that cannot be corrected

through the arbitration process itself.

CONDITIONS FOR CONSIDERING WRIT PETITIONS
While judicial precedents discourage routine interference in arbitration matters through writ
petitions, certain exceptional circumstances justify the exercise of writ jurisdiction:

1. Lack of Jurisdiction: When the arbitral tribunal exceeds the scope of its authority as
defined i the arbitration agreement, judicial review may be sought.

2. Violation of Natural Justice: Denial of due process, such as failure to provide adequate
notice, an opportunity to be heard, or the right to present evidence, can justify judicial
intervention.

3. Fundamental Rights Violation: Interference with constitutional rights by the arbitral
tribunal may warrant judicial review.

4. Manifest Injustice: Cases of extreme and egregious injustice that cannot be adequately
addressed within the framework of the Arbitration Act may necessitate judicial
intervention.

However, the Supreme Court emphasized that, given the discretionary nature of writs under

Article 226, High Courts should generally refrain from entertaining writ petitions that primarily
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involve the adjudication of disputed questions of fact, necessitating the evaluation of evidence

from witnesses.

JUDICIAL PRECEDENTS

In State of Uttar Pradesh v. Mohammad Nooh?, the Court held that the availability of alternative
remedies does not categorically preclude the issuance of a writ. When exercising its discretion,
the Court may acknowledge the existence of other potential avenues for redress. If a lower court
or tribunal acts ultra vires, exceeds its jurisdiction, or violates principles of natural justice, a
superior court may issue a writ of certiorari to rectify the situation, regardless of the availability
or utilization of an appeal to another inferior court or tribunal. In Maharashtra Chess Association
v. Union of India & Ors # the Supreme Court, citing State of Uttar Pradesh v. Mohammad Nooh,
held that the availability of alternative remedies does not automatically preclude the High Court
from exercising its writ jurisdiction. The Court further emphasized that the existence of
alternative dispute resolution mechanisms does not constitute an absolute bar to the exercise of
the High Court’s inherently discretionary writ jurisdiction.

In Union of India v. Tantia Construction Pvt Ltd°, the Supreme Court rejected the petitioner's
argument regarding the limitations on High Courts’ powers under Article 226, despite the
presence of an arbitration clause in the agreement between the parties. The Court recognized
that the availability of an alternative remedy (arbitration) did not automatically bar the High
Court from exercising its writ jurisdiction. This was particularly true in cases where the facts
demonstrated a significant degree of injustice.

The Supreme Court, in Bhaven Construction v. Sardar Sarovar Narmada Nigam Ltd® examined
the interplay between arbitration and judicial review. The Court underscored the Arbitration
Act’s intention to limit excessive judicial involvement in arbitral matters. Accordingly, courts
are obligated to exercise restraint when intervening in arbitral proceedings. In Deep Industries

Ltd. v. ONGC Ltd ” the Supreme Court emphasized that writ jurisdiction should be exercised

3 State of Uttar Pradesh v. Mohammad Nooh,1 SCR 595 (1958).

4 Maharashtra Chess Association v. Union of India & Ors, 2019 SC 708.

5 Union of India v. Tantia Construction Pvt Ltd , 2011 SC 530.

® Bhaven Construction v. Sardar Sarovar Narmada Nigam Ltd, 1 SCC 75 (2022).
" Deep Industries Ltd. v. ONGC Ltd, 15 SCC 706 (2020).
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with caution, primarily in situations where the petitioner lacks alternative remedies or when
evident bad faith is demonstrated by one party. Furthermore, the Court recognized a higher
threshold for invoking writ powers in matters pertaining to arbitration, aligning with the
legislative intent behind the Arbitration Act to minimize judicial intervention.

In Unitech Ltd. v. Telangana State Industrial Infrastructure Corporation®, the Supreme Court
revisited these principles, reaffirming those established in ABL International Ltd. v. Export
Credit Guarantee Corporation of India Ltd °. The Court acknowledged that, in specific
instances, writ petitions under Article 226 or Article 227 can be filed to enforce contractual
rights against the State or its entities. Furthermore, the Supreme Court recognized an
exceptional circumstance where writ jurisdiction may be invoked, even when effective
alternative remedies exist, specifically when a state entity contravenes the constitutional
mandate of fairness enshrined in Article 14.

In Surendra Kumar Singhal v. Arun Kumar Bhalotia®®, the Delhi High Court examined several
Supreme Court judgments to establish key principles governing judicial intervention in
arbitration proceedings under Article 226 or Article 227 of the Constitution. The Court
determined that, in exceptional circumstances, orders issued by an Arbitral Tribunal may be
subject to a writ petition. However, the writ court’s intervention would be limited to instances
where the Tribunal’s order is demonstrably flawed or exceeds its jurisdiction. Furthermore, the
High Court clarified that Section 5 of the Arbitration Act does not restrict the inherent powers
of writ courts under Article 227, which is a constitutional provision. Nevertheless, the Court
emphasized the importance of preserving the integrity of the arbitral process.

In SBP & Co. v. Patel Engineering Ltd*., the Supreme Court strongly criticized excessive
judicial interference in arbitral proceedings. The Court condemned the practice of High Courts
entertaining writ petitions challenging orders of arbitral tribunals. It held that aggrieved parties
must utilise the remedies provided under Sections 34 and 37 of the Arbitration Act to challenge
final or interim orders, respectively. The Court emphasised that allowing frequent recourse to

writ jurisdiction under Articles 227 and 226 of the Constitution would undermine the objective

8 Unitech Ltd. v. Telangana State Industrial Infrastructure Corporation, 16 SCC 35 (2021)

® ABL International Ltd. v. Export Credit Guarantee Corporation of India Ltd, 3 SCC 553 (2004)
10 Surendra Kumar Singhal v. Arun Kumar Bhalotia, 2021 DEL 415.

11 SBP & Co. v. Patel Engineering Ltd, 8 SCC 618 (2005).
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of minimising judicial intervention during the arbitral process. The Court reasoned that Section
34 provides a mechanism for challenging not only the final award but also any interim orders
issued before its rendition. Furthermore, the Court held that once arbitration proceedings
commence, parties are generally expected to await the final award before seeking judicial
intervention, unless the right to appeal arises under Section 37.12

The Court has repeatedly underscored that parties to an arbitration agreement must primarily
rely on the Arbitration Act, adhering to the principle of minimal judicial intervention. It has
clarified that other legislative remedies, such as writ petitions, should be pursued only in
situations of helplessness or when bad faith is evident. While recognising the extensive and
overarching powers conferred on it under Articles 226 and 227 of the Constitution, the Court

has stressed that these powers should be exercised sparingly and only in exceptional cases.

THE IMPACT OF THE COMMERCIAL COURTS ACT

The Commercial Courts Act 2015 was enacted to improve the efficiency and quality of
adjudication in commercial disputes, including arbitration-related matters. The main features of
this act are:

e Jurisdiction over Arbitration Matters: Commercial Courts and Commercial
Divisions of High Courts handle applications under sections 9, 34 and 37 of the
Arbitration Act in commercial cases. The Act clarifies the jurisdiction of commercial
courts over arbitration matters, particularly those of a commercial nature, thereby
minimising jurisdictional conflicts. The Act also facilitates the transfer of arbitration
applications pending in civil courts to the designated commercial courts, streamlining
proceedings and ensuring that these matters are handled by courts with specialized
expertise in commercial law.

e Specialised Mechanism: The Act streamlines commercial dispute resolution, including

arbitration matters. This is achieved through expedited procedures to minimise delays

12 In The High Court of Gujarat at Ahmedabad R/Special Civil Application No. 4524 of 2019,
https://images.assettype.com/barandbench/202005/5538e565024d4e10a73e88be6e78ctb7/GTPL_Hathway Ltd
v__ Strategic Markering Pvt Ltd.pdf.
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and by establishing specialised commercial courts and divisions within High Courts.
These dedicated forums enhance efficiency and expertise in handling commercial cases.
Impact on Writ Jurisdiction: The Availability of specialised forums under the
Commercial Courts Act narrows the scope for invoking writ jurisdiction, as parties are
encouraged to exhaust statutory remedies. It limits the scope for writ petitions to
challenge arbitration decisions, effectively restricting them to exceptional
circumstances.

Statutory Remedies: The Act emphasises the use of statutory remedies, particularly
Section 34 of the Arbitration and Conciliation Act, 1996, for challenging arbitral awards.
Section 34 outlines specific grounds for setting aside awards, such as fraud or exceeding
the tribunal’s powers. By providing clear statutory avenues, the CC Act aims to
discourage the reliance on writ petitions under Articles 226 and 227 of the Constitution.
Efficient Disposal of Cases: The Act aims to ensure timely resolution of disputes,

aligning with the Arbitration Act’s objectives.

CHALLENGES AND CRITICISMS

1.

Overlapping Jurisdiction and Forum Shopping- The coexistence of constitutional
powers (Articles 226 & 227) and statutory remedies under the Arbitration Act creates
overlapping jurisdictions, enabling parties to circumvent statutory mechanisms by
invoking writ jurisdiction. This leads to forum shopping, inconsistent judicial decisions,
and undermines the efficiency of the Arbitration Act by encouraging frivolous
challenges to arbitral awards.

Judicial Overreach and Lack of Restraint- Despite the Supreme Court’s emphasis on
minimal judicial interference, courts sometimes overstep their bounds by entertaining
writ petitions that effectively re-examine arbitral awards. This judicial overreach,
including delving into factual and legal issues already addressed by the tribunal,
undermines the legislative intent of the Arbitration Act. Such interventions dilute the
autonomy of arbitration, erode the finality of awards, and create uncertainty, deterring

parties from choosing arbitration as a preferred dispute resolution method.
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3. Delay in Arbitration Process- The frequent invocation of writ jurisdiction significantly
delays the enforcement of arbitral awards and the resolution of disputes. This
undermines the core advantage of arbitration: its speed and efficiency. Filing writ
petitions, even those lacking merit, can halt award enforcement. Lengthy hearings in
writ proceedings and subsequent appeals further exacerbate delays. These delays burden
the judiciary, diverting resources from other pressing matters, and ultimately undermine
the very purpose of arbitration.

4. Misuse of Writ Jurisdiction- Parties frequently misuse writ petitions as a tactical tool
to obstruct arbitration proceedings or delay the enforcement of arbitral awards. This
includes filing frivolous petitions challenging tribunal jurisdiction or alleging minor
procedural irregularities. Moreover, some parties file writ petitions solely to delay the
execution of awards or gain leverage in settlement negotiations. Such misuse
undermines the credibility of arbitration as a reliable dispute resolution mechanism and
significantly increases litigation costs, particularly for businesses that rely on arbitration

for efficient commercial dispute resolution.

CONCLUSION

The Commercial Courts Act, 2015, has significantly impacted the role of writ jurisdiction about
arbitration awards in India. By prioritising statutory remedies under the Arbitration and
Conciliation Act, 1996, and establishing specialised commercial courts, the Act seeks to
expedite the resolution of commercial disputes, including arbitration matters, while upholding
the sanctity of arbitral awards. While writ jurisdiction remains available in exceptional
circumstances, such as violations of fundamental rights or clear jurisdictional excesses by
arbitral tribunals, the Act encourages parties to primarily utilise the statutory framework for
challenging awards. This approach promotes the finality of arbitral awards and fosters a more
efficient and predictable dispute resolution process within the commercial sphere.

It is important to acknowledge that the legal landscape surrounding writ jurisdiction and
arbitration is constantly evolving. Continued judicial interpretation and refinement of the Act’s

provisions will further shape the interplay between these areas of law.
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Right To Freedom Of Speech And Expression
- By Harshita Chaudhary®

Abstract:

This article is about Article 19(1)(a) i.e., “FREEDOM OF SPEECH AND EXPRESSION” of
the Indian Constitution, also its historical perspective from the world’s view, emerging from
late 6th and early 5th century B.C and today it is constitutionally recognized Right of a citizen
in India, it is recognized in Other Countries also. From an Indian Perspective, “Freedom of
speech and expression’ is a Fundamental Right, in which the state can impose reasonable
restrictions on citizens. The philosophy behind this, Freedom of speech and expression, lies
in the “Preamble” of the Indian Constitution. There were many instances where freedom of
speech and expression came into conflict with the law, for example, in the case of sedition,
publication, press. But freedom of speech and expression is not an absolute right, also, its
reasonable restrictions are exhaustive. Freedom of speech is important for a person to
showcase their opinions in political, economic, social matters throughout the country.
Keywords: Article 19(1)(a), Freedom of Speech and Expression, Indian Constitution,
Fundamental Rights India

Introduction:

Article 19 of the Indian Constitution guarantees to all citizens the six rights, one of which is
“RIGHT TO FREEDOM OF SPEECH AND EXPRESSION”. Originally, article 19 contained
seven rights, and 7th right was deleted by the 44th Amendment Act of 1978. This right is
protected against only state action and not private individuals, This right is available only to the
citizens and shareholders of a company, but not to foreigners or legal persons like companies
or corporations, etc. Freedom of speech and expression implies that every citizen has the right
to express their views, opinions, beliefs and convictions freely by word of mouth, writing,
printing, picturing or in any other manner. The state can impose reasonable restrictions on the

grounds of Article 19(2).** Article 10 of the European Convention on Human Rights states that

13 Harshita Chaudhary completed her bachelor’s in Science from Chhatrapati Shahu Ji Maharaj University,
Kanpur, and is now in her second year, currently pursuing an LLB from Lloyd School of Law, Greater Noida.
1M LAXMIKANTH,INDIAN POLITY 7.10-7.11(6™ ed. 2020)
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Everyone has the right to freedom of expression and to receive and impart information. It covers
the freedom of the press. Freedom of expression is essential for a democratic society. The media
require particular protection because they play a key role in defending freedom of expression.
Article 10 protects, among others, the right to criticize, to make assumptions or value judgments
and the right to have opinions. Such protection is not restricted to “true” statements; it applies
in particular to political speech and debate on questions of public interest. Freedom of
expression plays a key role in elections. Artistic expression is also protected by Article 10.%°

In United States Of America, James Madison introduced 12 amendments to the First Congress
in 1789. In the Bill of rights, The First Amendment provides that Congress make no law
respecting an establishment of religion or prohibiting its free exercise. It protects freedom of
speech, the press, assembly, and the right to petition the Government for a redress of

grievances.!®

Historical Context Of Freedom Of Speech And Expression:

It is thought that the ancient Athenian democratic principle of Free Speech may have emerged
in the late 6th or early Sth century BC. Edward Coke claimed freedom of speech as an “ancient
custom of parliament. In the 1590s, England’s Bill of Rights 1689 legally established the
constitutional right of freedom of speech in parliament, which is still in effect. One of the
world’s first Freedom Of The Press acts was introduced in Sweden in 1766. The Declaration of
the Rights of Man and of the Citizen, adopted during the French Revolution in 1789, specifically
reaffirmed freedom of speech as an inalienable right. Today, freedom of speech, or the freedom
of expression, is recognised in international and regional human rights law. The right is
enshrined in Article 19 of the International Covenant on Civil and Political Rights, Article 10
of the European Convention on Human Rights, Article 9 of the African Charter on Human and

Peoples’ Rights, and Article 19 of the Indian Constitution.’

15 Freedom of expression, THE EUROPEAN CONVENTION ON HUMAN RIGHTS,
https://www.coe.int/en/web/human-rights-convention/expression (last visited Oct. 14,2024)

16 The Constitution, THE WHITE HOUSE, https://www.whitehouse.gov/about-the-white-house/our-
government/the-
constitution/#:~:text=The%20First%20Amendment%20provides%20that,for%20a%20redress%200f%20grievan
ces. (last visited ,Oct. 14,2024).

1 Freedom of speech, WIKIPEDIA(Sept.28,2024,09:36) https://en.wikipedia.org/wiki/Freedom_of speech.
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The law in the current form in India finds its root in the Hate Speech Law Section 295(A)
enacted by the British Administration in India. This act was brought about against the backdrop
of a series of murders of Arya Samaj leaders who polemicized against Islam. The Constitution
of India Bill 1895, widely considered to be the first Indian articulation of a constitutional vision,
contained the following provision related to freedom of speech and expression - 'Every citizen
may express his thoughts by words or writings, and publish them in print without liability to
censure, but they shall be answerable to abuses, which they may commit in the exercise of this
right, in the cases and in the mode the Parliament shall determine.'
Other constitutional antecedent documents too contained provisions on freedom of speech and
expression. These included: Commonwealth of India Bill 1925, Nehru Report 1928, and States
and Minorities 1945. In most cases, the provisions contained some form of restrictions on
freedom of speech and expression.*®
Insights to Article 19 (1)(a): It says that all citizens shall have the right “to freedom of speech
and expression”. But, this is subject to limitations imposed under article 19(2) which empowers
the state to put reasonable restrictions on the following grounds: “security of the state, Friendly
relations with foreign states, public order, decency and morality, contempt of court, defamation,
incitement to an offence, and sovereignty and integrity of India”. The freedom of speech and
expression means the right to express one’s convictions and opinions freely by word of mouth,
writing, printing, pictures or any other mode. It also includes the right to propagate or publish
the views of other people, otherwise, it would not include the ‘freedom of the press’.
1. Freedom of Press: Unlike the American Constitution, Art.19(1)(a) does not expressly
mention the liberty of the press. Press is supposed to guard public interest by bringing
to light the misdeeds, failings and lapses of the government and other entities exercising

governing power. Rightly, therefore, it has been described as the fourth estate.

In Bennett Coleman’s case (AIR 1973 SC 106), the petition was filed challenging the
import policy for newsprint for the years 1972-1973. Certain provisions of the

Newsprint Control Order 1962 were also challenged as they were violating Article

18 Freedom of expression in India, WIKIPEDIA, https://en.wikipedia.org/wiki/Freedom_of expression_in_India
(last visited Oct. 14,2024)
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19(1)(a) and 14 of the Constitution.'®] It was held that the freedom of newspapers to
publish any no. of pages or to circulate to any no. of persons and to fix a price is each
an integral part of the freedom of speech and expression. Freedom of the Press is both

Quantitative and Qualitative. Freedom lies both in circulation and its content.

In Sakal Newspaper’s Case (AIR 1962 SC 305), [ The Sakal Papers Ltd., a private
company that publishes newspapers, specifically a Marathi daily newspaper named
Sakal, had a unique pricing and page allocation strategy In 1952, the Government
appointed a Press Commission, The commission formulated a report, leading to the
enactment of the Newspaper (Price and Page) Act, 1956 and a subsequent Order in 1960.
According to these regulations, newspaper companies were required to charge prices
based on the number of pages they published.?°] It was held that the Freedom of Speech
could not be restricted for the purpose of regulating the commercial aspects of the
activities of the newspapers.

2. Freedom Of Silence: In National Anthem Case(1986) 3 SCC 615, [They were students
at a school in Kerala, and they did not participate in singing the National Anthem during
the assembly. It was noted that the children never disrespected or insulted the National
Anthem during the assembly but stood respectfully and quietly.. On being noticed by a
Member of Legislative Assembly (MLA), the students were expelled from the school.
Aggrieved by the expulsion, the father of the children sought relief from the decisions
of the school administration.?!] It was held that freedom under Article 19(1)(a) also
includes the Freedom OF Silence.

3. Right to Fly National Flag: In Naveen Kumar Jindal V. Union of India (1955), it was
held that Freedom of expression under Article 19 (1)(a) includes freedom to fly the

19 Bennett Coleman vs. Union of India (1973), | PLEADERS , https://blog.ipleaders.in/bennett-coleman-vs-
union-of-india-

1973 /#:~:text=Facts%200f%20Bennett%20Coleman%20vs,0f%20the%20Constitution%200f%20India. (last
vsisted Oct. 14,2024).

20 Sakal Papers Ltd vs Union of India, LAW BHOOMI, https://lawbhoomi.com/sakal-papers-ltd-vs-union-of-
india/ (last visited Oct. 14,2024).
2 Bijoe Emmanuel v. State of Kerala : case analysis, | PLEADERS, https://blog.ipleaders.in/discussion-bijoe-

emmanuel-case/#:~:text=Bijou%20Emmanuel %20v.,accused %20is%20not%20disrespecting%?20it (last visited
Oct. 14,2024).
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National Flag by a citizen at his home, office, or business place. In Union of India V.
Naveen Kumar Jindal(2004) 2 SCC 410, the Supreme Court made certain important
observations in respect of flying of the National Flag.

4. Right to Reply: In LIC V. Manubhai Shah (1992)3 SCC 637, the Supreme court held
that the Freedom Of Speech and Expressions Includes Freedom Of Circulation and
propagation of ideas and ‘therefore’ the right extends to the citizen to use media to
answer the criticism levelled against his views propagated by him. A ‘Right to Reply’
(by a dissonant note) is implied in the system of freedom of expression.

5. Right to Strike: A constitutional bench of the Supreme Court in Harish Uppal V. Union
of India ( AIR 2003 SC 739) categorically pronounced that the lawyers had no right to
go on strike or give a call for boycott, not even a token strike. It has been suggested that
the Advocates can get redressal of their grievances by passing resolutions, making
representations and taking out silent processions, holding Dharnas or resorting to relay
fast, having discussions by giving TV interviews and press statements.

6. Pre - Censorship of Films: In K.A Abbas V. Union Of India (AIR 1971 SC 481) Pre-
Censorship of films justified under article 19(2) on the grounds that films have to be
treated separately from other forms of art & expression because a motion picture was
able to stir up emotions more deeply. Hence, classification of films into ‘A’ & ‘U’
categories is held to be Valid. In Odyssey Communications Pvt. Ltd. V. Lokvidayan
Sangathan ( AIR 1988 SC 1642), it was held that the Right of citizens to exhibit films
on Doordarshan, subject to the terms and conditions imposed by the Doordarshan, is a
part of the Fundamental right of freedom of expression.

7. Right Of Information: The Secretary, Ministry of I & B V. Cricket Association, Bengal
with Cricket Association, Bengal V. Union of India (AIR 1955 SC 1236), is a landmark
judgement as it recognizes the ‘right to information’ as a fundamental right to speech
and expression under article 19(1)(a). The court observed that a citizen has a
Fundamental Right to use the best means of imparting and receiving information
through ‘electronic media’, albeit with a caveat, the airwaves are a public resource and
must therefore be regulated in the public interest. The court ruled that freedom of speech

and expression includes the right to educate, inform, and entertain.
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8.

10.

1.

12.

Contempt of Court: In Re Arundhati Roy Case (AIR 2002 SC 1375); Radha Mohan
Lal V. Rajasthan High Court (AIR 2003 SC 1467), The right to freedom of speech
expression does not entitle a person to commit ‘contempt of court.’

Right to Know: In Union of India V. Association of Democratic Reforms (AIR 2002
SC 2112), it was held that the voter’s right to know antecedents including criminal past
of a candidate to membership of parliament or legislative assembly is a fundamental
right to speech and expression under article 19(1)(a), and article 19(1) and (2) of the
International Covenant On Civil and Political Rights,1966.2?

Right to Internet Access: In Anuradha Bhasin V. Union of India(2020), The Right to
Freedom of Speech and Expression and Right to Practice any Profession, or to carry on
any occupation trade or business over the medium of internet under Articles 19(1)(a)
and 19(1)(g) has been held to be constitutionally protected. Thus, a negative right to the
internet is subject to reasonable restrictions under Article 19(2) and 19(6) has been
recognised.?

Digital Speech: In case of “ Shreya Singhal V. Union Of India” By striking down
Section 66A of the Information Technology Act, 2000, the Supreme Court upheld the
fundamental right to free speech, ensuring that individuals are not penalized for
expressing opinions that may be considered “offensive” or “menacing.” The Court’s
ruling also clarified the liability of online intermediaries, protecting them from excessive
legal burdens while promoting accountability.?

Free Speech With Right to Life: In the case “Justice K.S. Puttaswamy (Retd.) v Union
of India” held that the right to privacy is protected under Article 21 (Right to Life and
Personal Liberty) and is an essential aspect of the freedoms guaranteed by Part I1I of the
Constitution.”® Any restriction to the right to the right to freedom of speech and
expression over the medium of the internet under article 19(1)(a) and 19(1)(g) has to

pass the personality test, which was enumerated by the decision in Putt Swamy case.?®

2DR. A
ed.2009)

SHOK K. JAIN ,CONSTITUTIONAL LAW OF INDIA (PART 2) 100-114 (Ascent Publications 2™

23 See, https://blog.ipleaders.in/right-internet-fundamental-right/

24 See, https://lawbhoomi.com/shreya-singhal-v-union-of-india/

2 See, https://lawbhoomi.com/justice-k-s-puttaswamy-retd-anr-v-union-of-india-ors/

26 See, https://blog.ipleaders.in/right-internet-fundamental-right/
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Constitutional Remedies Available in Case of Violation of Article 19 (1)(a) :

1.

Article 32- Article 32 of the Constitution of India was mentioned by Dr. B.R. Ambedkar
as the “heart and soul of the Constitution”, and he was right in his quoting. Article 32
has been given in Chapter 3rd of the Constitution, which is the chapter of Fundamental
Rights, those basic rights which are enjoyed by every citizen of this country for a
dignified life and even the government or parliament cannot infringe or curtail those
rights. Article 32 i1s a fundamental right which is known as Right to Constitutional
Remedies and it holds a great importance as it gives power to the Supreme Court to
issue writs in those cases where a citizen of India or anyone on his behalf has approached
the court through a public interest litigation, seeking remedy or protection for the
fundamental rights which are violated by the State or its authorities.?” In the Case of
Maneka Gandhi vs. Union of India and Ors., Mrs. Maneka Gandhi approached the
Supreme Court under Article 32 of the Constitution. She argued that the impounding of
her passport violated her fundamental rights under Articles 14 (equality before law), 19
(freedom of speech and other freedoms), and 21 (protection of life and personal liberty)
, The Supreme Court’s decision significantly expanded the ambit of personal liberty
under Article 21, integrating it with Articles 14 and 19. The case illustrates that any law
or administrative action that curtails personal liberty must be non-arbitrary, fair, and
subject to the principles of natural justice.?®

Article 226 - Article 226 grants High Courts the authority to issue writs for enforcing
fundamental rights and for other purposes. This simply means that individuals can
approach High Courts not only for violations of fundamental rights but also for other

legal rights recognised by law.?°

Reasonable Restrictions:

21 See, https://lawcolumn.in/article-32-and-article-226-different-articles-with-same-motive/

28 See, https://lawbhoomi.com/case-brief-maneka-gandhi-v-union-of-india/

2 Article 226 of Indian Constitution- Detailed Analysis, Testbook.Com , https:/testbook.com/constitutional-
articles/article-226-of-indian-constitution (last visited April 16 ,2025).
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Article 19(2) states that Nothing in subclause (a) of clause (1) shall effect existing law, or
prevent state from making any law, in so far as such law imposes reasonable restrictions on the
exercise of the right conferred by the said sub-clause in the interest of the sovereignty and
integrity of India, the security of the state, friendly relations with foreign states, public order,
decency or morality or concerning contempt of court, defamation or incitement to an offence.*
The security of the state implies that when an entire country faces a threat to security, whether
internal or external, mere public disorder in parts of the country does not amount to the threat
of security in the whole Nation. In the case of Romesh Thappar v. State of Madras (1950), the
order passed by the government of Madras under Section 9(1a) of the Madras Maintenance of
Public Order Act, 1949, was challenged. The Supreme Court held that Section 9(1A) of the
Madras Maintenance of Public Order Act was not protected by Article 19(2) as there is a fine
distinction between “public order” and ‘“‘security of the state”, the latter standing on a higher

footing, and thereby, the court held the provision to be unconstitutional to that extent. the

petitioner.

Friendly relations with foreign states were added by the Constitution (1st Amendment) Act,
1951. As per the recognised principles of international law, the state is seen to be responsible
for the acts of its citizens if such acts are detrimental to another state.

Public order, the said ground was added by the Constitution (1st Amendment) Act, 1951. The
said ground was added as an after-effect of the Romesh Thappar case.

Incitement of an offence. The following ground was added by the Constitution (1st Amendment)
Act, 1951. During the Parliamentary debates, the proposal to use the word “violence” instead
of the word “offence” was moved. The reasoning behind the given proposal was that the word
“offence” has a very wide meaning and can include all the acts punishable under the Indian

Penal Code and other special and local laws.

The ground ‘Sovereignty & Integrity of the Country’ was added by the 16th Constitutional
Amendment Act,1963, to curb out the separatist tendency that was arising at that time. The

given ground was added to prohibit any material that may be used to assail the territorial

30 INDIA CONST. art 19, cl. 2
18| Page

(4%

LEGALONUS LAW JOURNAL (LLJ) VOLUME 1, ISSUE 5, 2025



LEGALONUS ISSN: 3048-8338

Aequitas Sequitur Legem

LEGALONUS LAW JOURNAL(LLJ)
A Quality Initiative For Legal Development, Undertaken By the Legalonus

integrity and sovereignty of India. “Territorial Integrity” herein refers to the Territorial

demarcation of India as a whole and not the demarcation of states.3!

Decency & Morality is a Subjective ground, read with Bhartiya Nyaya Sanhita,2023, also in
case of Ranjeet D. Udeshi v. State of Maharashtra 1965 AIR 881, the court held that anything
nude does not mean an obscenity as long as it does not arouse sexual interest of the person.
Whereas in America, Since the freedom of speech is mainly governed by the First Amendment
of the Constitution and First Amendment does not talk about obscenity and freedom of speech,
the Supreme Court has usually refused to give obscenity any protection. The governments, both

federal and state, have been permitted to make suitable legislation. 2

The ‘Ground Contempt of Court’ contains Civil and Criminal Content, which is defined in
Section 2(b) and Section 2(¢) of “The Contempt of Courts Act,1971.”

Defamation here is both ‘Tort’ (Libel & Slander) and ‘Crime’ under Bhartiya Nyaya
Sanhita,2023. [American law also recognises the liability for defamatory speech or publication,

i.e. slander and libel.*3]

Significance of Article 19 (1)(a):

& Societal good: Liberty to express opinions and ideas without hindrance, and especially
without fear of punishment plays a significant role in the development of a particular society.
& Self-development: Free speech is an integral aspect of each individual’s right to self-
development and fulfilment. Restrictions inhibit our personality and its growth.

& Democratic value: Freedom of speech is the bulwark of democratic Government. This

freedom is essential for the proper functioning of the democratic process as it allows people to

31 Reasonable restrictions on Fundamental Rights ,1 PLEADERS, https://blog.ipleaders.in/reasonable-
restrictions-on-fundamental-rights/ (last visited Oct.15,2024).

32 Freedom of Speech and Expression India v America - A study ,INDIA LAW JOURNAL,
https://www.indialawjournal.org/archives/volume3/issue _4/article by dheerajendra.html (last visited Oct.
14,2024)

3 Freedom of Speech and Expression India v America - A study, INDIA LAW JOURNAL,
https://www.indialawjournal.org/archives/volume3/issue_4/article by dheerajendra.html (last visited Oct.
14,2024).
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criticise the government in a democracy, freedom of speech and expression open up channels
of free discussion of issues.
& Ensure pluralism: Freedom of Speech reflects and reinforces pluralism, ensuring that

diversity is validated and promotes the self-esteem of those who follow a particular lifestyle.

Conclusion:

The Supreme Court ruled that no further curbs can be imposed on the fundamental right to
Freedom of speech and expression, holding that the existing eight reasonable restrictions under
Article 19(2) of the Constitution are exhaustive. The first four months of 2024 in India have
already seen at least 134 instances of free speech violations, with journalists, academics,
YouTubers, and students being among those affected, according to the Free Speech Collective
organisation. Expressing one’s opinions through speech is one of the basic rights guaranteed by
the Constitution of India and in the modern context, the right to freedom of speech and
expression is not just limited to expressing one’s views through words but it also includes the
circulation of those views in terms of writing, or through audiovisuals, or through any other
way of communication. This right also comprises of the right to freedom of the press, the right
to information, etc. Hence it can be concluded with this article that the concept of freedom is

very much essential for the proper functioning of a Democratic State.
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The Legal Personhood of Aliens: Rights, Sovereignty, and Diplomacy Beyond Earth
-By Rehana Igbal Imani**

ABSTRACT

The expansion of human civilization into space raises unprecedented legal, ethical, and governance
challenges. As scientific advancements in space travel, artificial intelligence, and planetary
exploration accelerate, the potential for interplanetary colonization and the discovery of
extraterrestrial life becomes increasingly plausible. However, existing international legal
frameworks, primarily governed by treaties such as the Outer Space Treaty (1967) and the Moon
Agreement (1979), arve insufficient to address fundamental questions of sovereignty, legal personhood,
and diplomacy in a multiplanetary society. The lack of a comprehensive governance structure raises
concerns about territorial claims, environmental exploitation, and interspecies rights. This paper
explores three core legal issues that will define the future of interstellar civilization: (1) the
recognition of legal personhood for extraterrestrial life, (2) the governance of interplanetary
settlements and resource claims, and (3) the establishment of diplomatic protocols for interstellar
relations and first contact scenarios. By integrating principles from environmental personhood, space
law, and diplomatic theory, this research proposes a groundbreaking legal framework that ensures
ethical governance, peaceful cooperation, and the protection of extraterrestrial ecosystems. This
study argues that without proactive legal measures, space expansion could lead to conflicts, territorial
disputes, and environmental destruction. Through the reinterpretation of existing space treaties and
the creation of new legal frameworks, humanity can transition into a multiplanetary civilization while
upholding principles of justice, sustainability, and interspecies rights. This paper sets forth a vision
for a just, equitable, and cooperative legal order in space exploration and settlement.

Key words: Space Law, Extraterrvestrial Life, Legal Personhood, Interplanetary Governance,

Diplomatic Protocols, Environmental Protection.

INTRODUCTION
Humanity stands on the precipice of a new era, one in which interplanetary settlement,

extraterrestrial encounters, and resource utilization beyond Earth become an undeniable reality.

3 An LLB, 2nd Year | Balaji School of Law, Pune
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Rapid advancements in space travel, artificial intelligence, and planetary exploration have
accelerated the timeline for human expansion beyond Earth’s boundaries®®. Governments,
private corporations, and international organizations are investing heavily in projects aimed at
colonizing Mars, extracting resources from asteroids, and conducting deep-space explorations
to search for extraterrestrial life®®. While these technological strides promise a future of
interplanetary expansion, they also raise profound legal, ethical, and governance challenges that
existing legal systems are unequipped to handle®’. The fundamental legal principles that govern
terrestrial societies sovereignty, legal personhood, and diplomatic relations must now be
reconsidered and adapted for a multiplanetary society®®. However, the absence of a
comprehensive legal structure regarding the rights of extraterrestrial life, planetary sovereignty,
and interstellar diplomacy creates a significant governance vacuum.*® This legal uncertainty
could lead to conflicts over territorial claims, environmental degradation, and ethical dilemmas
concerning the treatment of non-human life forms and the exploitation of celestial resources*’.
As humanity moves closer to becoming a multiplanetary species, the question is no longer
whether legal structures should evolve but rather how they should evolve to ensure a fair, just,
and sustainable future beyond Earth.*!
This paper seeks to address three key legal questions that will shape the future of space
governance:
e Should extraterrestrial life, intelligent or microbial, be granted legal personhood? If
extraterrestrial life is discovered, should it be afforded legal rights, and under what

conditions? The debate over biological personhood vs. sentient personhood will

3 United Nations Office for Outer Space Affairs, The Outer Space Treaty: 50 Years of Space Law (2017),
WWW.UN00sa.0rg.

3 Joanne Irene Gabrynowicz, The Rule of Law in Space: International and Domestic Space Law and Policy, 36
Harv. Int’1 L.J. 1 (1995).

37 Fabio Tronchetti, The Exploitation of Natural Resources of the Moon and Other Celestial Bodies: A Proposal
for a Legal Regime (Martinus Nijhoff Publ’rs 2009).

38 Frans G. von der Dunk, International Space Law, in Handbook of Space Law 31, 31-57 (Edward Elgar Publ’g
2015).

39 Leslie I. Tennen, Towards a New Regime for Exploitation of Outer Space Mineral Resources, 88 Neb. L. Rev.
4 (2010).

40 U.S. Commercial Space Launch Competitiveness Act, Pub. L. No. 114-90, 129 Stat. 704 (2015).

41 Mark J. Sundahl, The Duty to Seek United Nations Authorization before Engaging in Extraterrestrial Resource
Extraction, 37 Hous. J. Int’l L. (2015).
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determine the extent of protections extended to non-human life forms and the legal
status of extraterrestrial ecosystems.*?

e How should sovereignty and governance be structured in a multiplanetary society? The
Outer Space Treaty (1967) currently prohibits national appropriation of celestial
bodies,*® yet private corporations and nations are already engaging in resource
extraction and planning extraterrestrial settlements.** Should Mars, the Moon, and
asteroids be governed by Earth-based authorities, independent planetary governments,
or an interplanetary federation?

e What diplomatic mechanisms are necessary to regulate interplanetary relations,
including first contact with extraterrestrial civilizations? If humanity encounters
intelligent extraterrestrial life, how should diplomatic relations be structured? Should
the principles of non-interference and mutual recognition be applied, or should humanity
seek to assert dominance over less advanced civilizations? Furthermore, as Earth-based
colonies expand across different celestial bodies, how will interplanetary disputes
between human settlements be resolved?*°

By proposing a new interstellar legal framework, this research aims to pioneer solutions that

ensure ethical governance of planetary resources and extraterrestrial life, peaceful cooperation

among human and non-human civilizations, and environmental protection of celestial bodies to
prevent reckless exploitation.*® As space exploration transitions from government-controlled
programs to private commercial enterprises and independent space settlements, legal ambiguity
poses one of the greatest challenges to a harmonious interplanetary future.*” This paper will

explore how existing international laws can be reinterpreted and how new legal frameworks can

42 Christopher D. Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects, 45 S. Cal. L.
Rev. (1972).

43 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies, adopted by G.A. Res. 2222 (XXI), U.N. Doc. A/RES/2222 (Dec. 19,
1966), entered into force Oct. 10, 1967.

44 United Nations Committee on the Peaceful Uses of Outer Space, Legal Subcommittee Report on International
Mechanisms for Space Governance (2019), www.unoosa.org.

%5 Jill Stuart, Legal Aspects of Space Settlement and Sovereignty, 37 Space Pol’y 85, 85-92 (2016).

%6 Michael J. Listner, The Legal and Policy Implications of Lunar Colonization, Int’l Inst. Space L. Proc. (2019).
47 Seth Baum, First Contact and the Ethics of Interstellar Engagement, 14 J. Cosmology (2019).
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be developed to support a just, sustainable, and cooperative expansion of human civilization

beyond Earth.*

THE LEGAL PERSONHOOD OF EXTRATERRESTRIAL LIFE
As humanity prepares for interplanetary expansion, the question of legal personhood for
extraterrestrial life becomes increasingly significant. While current space law primarily focuses
on human activities and territorial restrictions, it fails to address how extraterrestrial life,
whether intelligent beings, microbial organisms, or entire ecosystems should be treated under
the law.*® Legal personhood has historically evolved beyond humans to include corporations,
artificial intelligence, and even elements of nature.’® Applying this concept to extraterrestrial
life and celestial environments is essential to prevent exploitation, ethical violations, and
environmental degradation beyond Earth.
This section explores three key dimensions of extraterrestrial legal personhood:
1. Defining Legal Personhood in an Interplanetary Context — What criteria should
extraterrestrial life meet to be granted legal rights?
2. Environmental Personhood as a Precedent for Celestial Protection — How have legal
systems recognized non-human entities, and can this be applied to space?
3. The Role of the Space Liability Convention in Extraterrestrial Rights — How can existing
treaties be adapted to protect extraterrestrial ecosystems?
By addressing these issues, this paper proposes an innovative legal framework for recognizing

and protecting extraterrestrial life in an era of interplanetary exploration.

Defining Legal Personhood in an Interplanetary Context

48 Frank G. White, Space Ethics and the Case for a Universal Declaration of Rights in Space, 62 Advances in
Space Res. 6 (2018).

%9 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, Including
the Moon and Other Celestial Bodies, Jan. 27, 1967, 18 U.S.T. 2410, 610 U.N.T.S. 205 (Outer Space Treaty).
%0 NASA, The Artemis Program: Human Exploration of the Moon and Beyond (2021).
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Legal personhood refers to an entity’s ability to hold rights and obligations under the law.
Traditionally reserved for humans, this status has expanded over time to include corporations,
artificial intelligence, and even natural entities in certain jurisdictions.®® The recognition of
extraterrestrial life as legal persons presents three fundamental considerations. First, the
sentience threshold raises the question of whether legal rights should apply solely to intelligent
beings or extend to all life forms, including microbes and planetary ecosystems.®? If an
intelligent alien civilization is discovered, should it be granted legal autonomy comparable to
human societies? Conversely, if microbial life exists on Mars or Europa, should it receive
protection akin to endangered species on Earth? Additionally, should celestial bodies with
complex, life-supporting environments be recognized as legal entities to prevent their
destruction?®® International law currently lacks a clear distinction between biological
personhood (for living beings) and environmental personhood (for ecosystems), though
terrestrial legal systems have begun recognizing the rights of nature, which could serve as a
model for extraterrestrial personhood.> Second, ethical and scientific consequences must be
considered, as granting legal recognition to extraterrestrial life could prevent harmful
exploitation while also limiting scientific exploration.® For instance, protecting alien microbes
from human interference might restrict biomedical advancements derived from extraterrestrial
samples. Similarly, acknowledging planetary rights could challenge commercial interests such
as space mining, terraforming, or asteroid extraction.’® Balancing scientific progress with
ethical responsibility is crucial in shaping extraterrestrial personhood policies. Lastly,
comparative legal precedents demonstrate that personhood is adaptable to evolving societal and
scientific realities. Corporate personhood, recognized in most legal systems, grants rights to
artificial entities, while ongoing debates question whether advanced Al should receive limited
legal standing.®” Furthermore, the growing trend of environmental legal personhood, seen in

cases where rivers, forests, and ecosystems have been granted rights, establishes a precedent

5L U.N. Off. for Outer Space Affs., International Space Law Overview (2020).

52 Christopher D. Stone, Should Trees Have Standing? (Oxford Univ. Press 2010).

%3 Eur. Space Agency, Exoplanets and the Search for Life (2022).

% Int’l Inst. of Space L., Legal Framework for Extraterrestrial Life (2021).

% Constitucion de la Republica del Ecuador art. 71 (2008) (Ecuador) (Rights of Nature).
%6 Mohd. Salim v. State of Uttarakhand, (2017) 11 S.C.C. 261 (India).

5" Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 (N.Z.).
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for extending similar recognition to extraterrestrial life.>® These legal expansions illustrate that
personhood is not static and can be adapted to address the novel challenges posed by humanity’s

transition into a multiplanetary society.

Environmental Personhood as a Precedent for Celestial Protection

The legal recognition of natural entities has gained momentum in environmental law, offering
a potential framework for the protection of celestial bodies.*® Several key precedents illustrate
how legal personhood has been extended to natural environments on Earth, which could serve
as a model for space law. In 2008, Ecuador became the first country to enshrine the rights of
nature in its constitution, granting ecosystems the right to exist, persist, and regenerate.® If this
principle were applied to celestial bodies, planets and moons could be legally recognized as
entities, preventing reckless terraforming, mining, or contamination. Similarly, in 2017, India’s
courts granted legal personhood to the Ganges and Yamuna rivers, allowing lawsuits to be filed
on their behalf to prevent pollution and environmental degradation.%® Applying this approach to
extraterrestrial environments, such as Europa’s subsurface ocean, could safeguard these
ecosystems from harmful contamination by space missions. New Zealand has also extended
legal personhood to the Whanganui River and Te Urewera Forest, appointing human guardians
to protect their interests.®? A similar system could be established for celestial bodies like Mars
or Europa, where international space organizations act as legal guardians to oversee their
conservation. If these principles were integrated into space law, planets and moons hosting
potential life could receive legal recognition and protection. This would prevent contamination
by Earth-based microbes, restrict environmentally harmful activities like mining and
terraforming in biologically significant areas, and allow legal action against parties responsible

for planetary degradation.®® Recognizing celestial bodies as legal persons would ensure a

%8 U.S.T. 2389, 961 U.N.T.S. 187 (Space Liability Convention).

%9 U.N. Off. for Outer Space Affs., The Role of International Law in Space Governance (2019).

80 Fabio Tronchetti, The Exploitation of Natural Resources of the Moon and Other Celestial Bodies (Springer
2009).

61 Outer Space Treaty, art. I1.

62 U.S. Commercial Space Launch Competitiveness Act, Pub. L. No. 114-90, 129 Stat. 704 (2015).

83 Star Trek: The Next Generation: Prime Directive (CBS television broadcast Mar. 21, 1988).
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responsible and sustainable approach to planetary management as human space exploration

continues to expand.

The Role of the Space Liability Convention in Extraterrestrial Rights

The Space Liability Convention (1972) is a key treaty addressing liability for damages caused
by space objects, yet it remains inadequate in addressing biological contamination, the
protection of alien life forms, and accountability for environmental destruction in space.®* To
ensure that extraterrestrial life and planetary ecosystems are not inadvertently harmed, the treaty
could be expanded to recognize celestial bodies as juridical persons, establish liability for
ecological damage, and allow third-party entities to file lawsuits on behalf of extraterrestrial
environments. Just as environmental NGOs advocate for nature on Earth, organizations like the
United Nations Office for Outer Space Affairs (UNOOSA) could represent planetary
ecosystems, ensuring they receive legal protection.%® Additionally, the creation of a Space
Environmental Protection Agency (SEPA) under the United Nations could regulate commercial
space activities, enforce planetary protection protocols, and provide legal mechanisms for
prosecuting violators of extraterrestrial conservation laws.®® By integrating environmental law
into space governance, humanity can ensure that celestial bodies and potential extraterrestrial
life are treated with dignity, respect, and legal recognition. As space exploration advances, the
expansion of the Space Liability Convention and the establishment of dedicated space
environmental agencies will be critical in creating an ethical and sustainable legal framework

that balances scientific progress with planetary protection.

THE FUTURE OF INTERPLANETARY SOVEREIGNTY

The rapid expansion of space exploration and commercial space activities presents
unprecedented legal and governance challenges. While the Outer Space Treaty (1967) provides
a foundational legal framework, its principles, particularly the non-appropriation principle are

being tested by emerging realities such as private space colonization, resource extraction, and

64 Comm. on Space Rsch., Planetary Protection Policy (2020).

85 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion,
2004 1.C.J. Rep. 136 (July 9).

8 Carl Sagan, The Cosmic Connection: An Extraterrestrial Perspective (1973).
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the potential for interplanetary governance. These challenges require a reassessment of
sovereignty in space and the development of new legal mechanisms to govern human activities

beyond Earth.

The Outer Space Treaty and the Non-Appropriation Principle

The current legal framework governing sovereignty in space is largely shaped by the Outer
Space Treaty (OST), which was signed in 1967 and ratified by 111 countries. Article 11 of the
treaty states: "Outer space, including the Moon and other celestial bodies, is not subject to
national appropriation by claim of sovereignty, by means of use or occupation, or by any other
means.®”" This provision establishes space as a global commons, preventing individual nations
from claiming ownership over celestial bodies. However, the treaty does not explicitly address
private ownership of land, resources, or infrastructure in space.® This ambiguity has led to legal
conflicts as private companies and some nations seek to expand their interests in space
exploration and resource utilization.

One of the primary conflicts arising from the non-appropriation principle is the legal status of
private space colonies. Companies like SpaceX, Blue Origin, and other private entities have
announced plans to establish permanent settlements on Mars and the Moon.®® However, if a
company or private entity establishes a self-sustaining colony on Mars, does it have the right to
govern itself independently from Earth? If such a colony becomes functionally independent,
should it be subject to Earth-based laws or be allowed to create its own legal and political
framework? These questions challenge traditional notions of sovereignty, as the OST does not
provide guidelines on the governance of extraterrestrial settlements. A related legal challenge is
extraterrestrial resource extraction. The U.S. Commercial Space Launch Competitiveness Act
(2015) allows private companies to mine and sell resources extracted from asteroids and

celestial bodies.”® This challenges the traditional view that space resources should be the

87 Outer Space Treaty, art. II, Jan. 27, 1967, 18 U.S.T. 2410, 610 U.N.T.S. 205.

88 United Nations Office for Outer Space Affairs (UNOOSA), Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, Including the Moon and Other Celestial Bodies (1967).

89 U.S. Commercial Space Launch Competitiveness Act, Pub. L. No. 114-90, 129 Stat. 704 (2015).

70 Moon Agreement, art. 11, Dec. 18, 1979, 1363 U.N.T.S. 3.
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"common heritage of mankind," as outlined in the Moon Agreement (1979).”* Other countries,
including Luxembourg and the United Arab Emirates, have enacted similar laws permitting
private ownership of space resources.’? These conflicting legal frameworks create uncertainty
regarding who has the right to exploit space resources and under what legal authority.
Several nations have domestic space laws that conflict with the Outer Space Treaty.”® For
example:
e The United States recognizes private ownership of space-mined resources, despite the
treaty’s restrictions on national appropriation.
e Luxembourg’s space law explicitly grants companies the right to extract and own
extraterrestrial minerals.
e China’s growing space program operates under a framework that prioritizes national
interests, raising concerns about future conflicts over territorial rights in space.”
These conflicting national policies highlight the limitations of existing international treaties and
suggest a need for updated legal agreements that address contemporary space exploration

challenges.

Proposed Models for Interplanetary Governance

One potential governance model is an international coalition, modeled after the United Nations,
that establishes legal frameworks, mediates disputes, and enforces regulations in space. This
approach would provide a structured legal system for regulating space settlements to ensure
compliance with international law, preventing territorial disputes between nations and
corporations, and managing planetary resources sustainably.” A UN-like space governance
model would centralise authority and ensure that planetary activities remain peaceful and

cooperative. However, critics argue that a bureaucratic global space authority could slow

"1 Luxembourg Space Resources Law, Loi du 20 juillet 2017 sur I’exploration et 1’utilisation des ressources de
I’espace, 2017 (Lux.).

72 P.J. Blount & Christian J. Robison, Colonization, Space Resources, and Property Rights: Addressing the
Potential Sources of Conflict, 41 J. Space L. 1 (2017).

3 China National Space Administration (CNSA), China’s Space Policy: Governance and Expansion (2021).

4 Antarctic Treaty, art. IV, Dec. 1, 1959, 12 U.S.T. 794, 402 UN.T.S. 71.

5 Scott Shackelford, Governing the Final Frontier: Exploring the Outer Space Treaty and Its Relevance to Modern
Space Governance, 61 Harv. Int’l L.J. 1 (2020).
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innovation and favour powerful nations over emerging space actors.’® Additionally, enforcing

such regulations on a distant Mars colony or asteroid mining operation could prove difficult.

Decentralized Self-Governance

A second possibility is decentralized self-governance, where planetary colonies operate
independently under their own legal and political systems. This model would allow diverse
governance structures based on the unique needs of each settlement, political autonomy for
space colonies without direct control from Earth, and flexibility in creating economic and social
systems. However, a decentralized model raises concerns about the potential for conflict
between independent colonies, lack of accountability in environmental and human rights
regulations, and economic disparities that could lead to monopolization of space resources.’’ If
a private company establishes a Mars colony and enforces its own legal framework, would this
create a corporate autocracy? Without international oversight, private entities could potentially
monopolize access to extraterrestrial resources, creating economic inequalities between Earth-

based nations and space settlements.

Custodianship Model

Another alternative is a custodianship model, where celestial bodies are not governed by nations
or corporations but instead held in trust for all of humanity.’® This model would prevent
exclusive territorial claims while still allowing regulated exploration, prioritize environmental
conservation to prevent reckless exploitation, and promote international cooperation in
managing planetary resources. This model is similar to the Antarctic Treaty System, which
prohibits territorial claims and allows only scientific research and peaceful cooperation.”
Applying a similar framework to space governance could prevent future conflicts over planetary

ownership. A Multiplanetary Compact, modeled after the Antarctic Treaty System, could

provide a legal structure that prevents territorial disputes while allowing sustainable resource

6 G.A. Res. 47/68, Principles Relevant to the Use of Nuclear Power Sources in Outer Space (Dec. 14, 1992).
" Timothy G. Nelson, Sovereignty and Space Exploration: New Legal Challenges for a Multiplanetary Future.

8 Yale J. Int’l1 L. 1 (2021).
9 Joanne Irene Gabrynowicz, The Legal Framework for Human Space Exploration: The Role of International and
National Law, 114 Am. J. Int’l L. 1 (2020).
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utilization.®% Such a treaty could establish a neutral governing body for celestial settlements,
define acceptable uses of planetary resources to balance economic interests and conservation,
and set scientific and ethical guidelines for space colonization. However, enforcement remains
a key issue. In Antarctica, international monitoring is possible due to Earth-based enforcement
mechanisms, but maintaining oversight over distant Mars colonies or asteroid mining
operations presents logistical challenges.8!

While the Outer Space Treaty remains the foundation of space law, it is clear that new legal
mechanisms are needed to address the challenges of private colonization, resource extraction,
and planetary governance. The emergence of corporate space exploration, national space
programs, and independent space settlements requires a reassessment of sovereignty in space
and a transition toward interplanetary legal agreements that promote peace, cooperation, and
sustainability. The future of interplanetary sovereignty will depend on how well humanity
balances technological ambition with legal and ethical responsibility. As space becomes the
next frontier for economic expansion and scientific discovery, it is crucial to establish a
governance framework that ensures equitable access, environmental protection, and peaceful

coexistence among multiplanetary civilizations.

INTERSTELLAR DIPLOMACY AND THE RIGHTS OF EXTRATERRESTRIAL
CIVILISATIONS

As humanity moves beyond Earth and establishes permanent settlements in space, diplomatic
mechanisms will be essential to prevent conflicts, regulate interplanetary trade, and facilitate
cooperation.? More critically, if humans encounter intelligent extraterrestrial civilizations, a
comprehensive legal and ethical framework will be required to manage first contact scenarios,
cultural interactions, and rights recognition.®® The absence of clear diplomatic policies in these

areas could lead to territorial disputes, economic exploitation, and unintended interstellar

8 Treaty of Lisbon, art. 5(3), Dec. 13, 2007, 2007 O.J. (C 306) 1.

81 Elisabeth Backimp, Space Mining and the Legal Status of Celestial Resources, 9 Eur. J. Space L. 1 (2019).
82 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, Including
the Moon and Other Celestial Bodies (Outer Space Treaty), U.N. GAOR, 21st Sess., U.N. Doc. A/RES/2222
(XXI) (Dec. 19, 1966), entered into force Oct. 10, 1967

8 Carl Q. Christol, The Modern International Law of Outer Space 124-30 (Pergamon Press 1982).
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conflicts.3* Developing interplanetary diplomatic protocols will ensure that human expansion
into space is guided by principles of peace, cooperation, and legal order. These diplomatic
frameworks will play a crucial role in resolving disputes among human settlements as well as

defining humanity’s responsibilities when encountering extraterrestrial civilizations.

Frameworks for Interplanetary Diplomacy and Conflict Resolution

As space exploration advances, the establishment of interplanetary diplomatic frameworks will
be necessary to resolve territorial and resource disputes among nations, private companies, and
independent colonies, regulate interplanetary trade and commerce to prevent economic
exploitation or monopolization of extraterrestrial resources, and develop planetary defense
agreements to protect against potential threats from asteroids, space debris, or extraterrestrial
entities.®> One of the biggest challenges in interplanetary governance is the lack of an existing
legal framework that addresses diplomatic relations in space. On Earth, international relations
are guided by treaties, trade agreements, and diplomatic protocols, but these cannot be directly
applied to interplanetary settlements or extraterrestrial civilizations.®® Instead, a new
Interplanetary Diplomatic Charter could be developed to establish legal standards for
diplomatic relations between planetary entities. As private corporations, spacefaring nations,
and independent settlements expand their presence in space, disputes

over territory and resources are inevitable. A clear legal structure will be required to define the
legal status of human settlements on celestial bodies, establish mechanisms for dispute
resolution between Earth-based nations and space colonies, and prevent the militarization of
space settlements through binding agreements.®” One approach is to create an Interplanetary

Arbitration Tribunal, similar to the World Trade Organization’s dispute resolution mechanism,

8 Frans G. von der Dunk, Handbook of Space Law 278-90 (Edward Elgar Publishing 2015).

8 Joanne Gabrynowicz, Space Law: Its Cold War Origins and Challenges in the Era of Globalization, 47 Harv.
Int’1 L.J. 94, 94-120 (2006).

8 Stephan Hobe, The Current Status of the International Space Law and Its Relevance to Space Activities, 37 J.
Space L. 229, 22945 (2011).

87 Fabio Tronchetti, The Exploitation of Natural Resources of the Moon and Other Celestial Bodies: A Proposal
for a Legal Regime 67-89 (Martinus Nijhoff 2009).
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to mediate conflicts.28 This tribunal could provide a neutral forum to address claims over
territorial boundaries, space mining rights, and planetary governance.

Space commerce will be a key driver of economic expansion, but without proper regulations, it
could lead to exploitation and inequality between Earth-based corporations and space
settlements. Diplomatic frameworks must address regulatory oversight for commercial
activities such as asteroid mining, space tourism, and interplanetary shipping, taxation and trade
agreements between Earth-based governments and space colonies, and preventing
monopolization of extraterrestrial resources by a few powerful entities. A global Interplanetary
Trade Organization (ITO) could be established to standardize trade laws and ensure fair
competition in space markets. Planetary defense is another area where international cooperation
is crucial. Threats such as asteroid impacts, space debris, or even potential hostilities from
extraterrestrial civilizations require coordinated responses. A Planetary Defense Treaty could
be drafted to establish an interplanetary security council responsible for monitoring space
threats, develop an early warning system for near-Earth objects (NEOs) that pose collision risks,
and prevent the weaponization of space technology that could be used in future conflicts.®® The
United Nations Office for Outer Space Affairs (UNOOSA) could take the lead in developing

these diplomatic security measures for interplanetary cooperation.*°

Legal and Ethical Frameworks for First Contact

If humans encounter intelligent extraterrestrial life, diplomatic protocols must ensure ethical,
legal, and peaceful engagement. Without clear guidelines, first contact scenarios could result in
cultural misunderstandings, territorial conflicts, or even the unintended destruction of alien
civilizations. Three key diplomatic challenges must be addressed: Non-Interference Principles
to prevent cultural and technological imperialism, Mutual Recognition of Rights to establish
treaties that define the legal status of extraterrestrial beings, and Conflict Prevention

Mechanisms to develop interstellar courts to mediate disputes. A non-interference principle

8 U.N. Office for Outer Space Affairs (UNOOSA), Legal Subcommittee Report on the Peaceful Uses of Outer
Space, U.N. Doc. A/AC.105/1203 (2020).

8 NASA, Near-Earth Object Preparedness Strategy and Action Plan, U.S. Off. of Sci. & Tech. Pol’y (June 2018).
% U.N. Office for Outer Space Affairs (UNOOSA), Planetary Protection and Space Governance, U.N. Doc.
A/AC.105/1170 (2018).
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would prevent humans from disrupting or exploiting extraterrestrial civilizations.®! Science
fiction particularly Star Trek’s Prime Directive has long debated the ethics of interfering in less
advanced civilizations.®? In legal terms, this principle would prohibit the intentional alteration
of extraterrestrial cultures, restrict the introduction of Earth-based technology that could disrupt
alien societies, and establish ethical guidelines for cultural exchange and observation. While
interaction with intelligent extraterrestrial life may be inevitable, uncontrolled human influence
could destabilize alien societies, similar to how colonial expansion on Earth disrupted
indigenous civilizations. An Interstellar Non-Interference Treaty could be modeled after
existing international agreements that protect indigenous tribes from external interference. %

If extraterrestrial civilizations are discovered, humanity must decide whether to recognize them
as legal persons under international law. Several legal precedents suggest that non-human
entities can be granted legal rights, including corporate personhood, where businesses have
legal standing despite being non-human, Al legal recognition, which is debated in some legal
frameworks, and environmental personhood, where rivers and ecosystems have been granted
legal status in certain nations.®* An Intergalactic Rights Agreement could be drafted to outline
the legal status of extraterrestrial beings under human law, provide a framework for diplomatic
recognition of alien civilizations, and establish mutual treaties to ensure peaceful coexistence.
Granting legal personhood to extraterrestrial beings would ensure that they are protected from
exploitation and have recognized legal standing in interplanetary diplomacy.® The International
Court of Justice (ICJ) currently handles legal disputes between nations on Earth. A modified
version of the ICJ could be adapted to interstellar legal disputes, addressing conflicts between
human colonies on different planets, Earth-based governments and independent space
settlements, and human entities and extraterrestrial civilizations.*® A Galactic Court of Justice
could serve as an independent body to mediate territorial disputes over celestial bodies, arbitrate

trade conflicts between space-based economies, and uphold the rights of extraterrestrial beings.

%1 Michael Shermer, Why ET Will Not Phone Home, 304 Sci. Am. 85, 85-92 (2011).

92 Gene Roddenberry, Star Trek: The Prime Directive and Its Real-World Implications (Smithsonian Inst. Press
1985).

9 U.N. Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, U.N. Doc. A/RES/61/295 (Sept. 13,
2007).

% Ecuador’s Constitution of 2008, art. 71.

% Convention on Biological Diversity, opened for signature June 5, 1992, 1760 U.N.T.S. 79.

% Rome Statute of the International Criminal Court, arts. 5-8, July 17, 1998, 2187 U.N.T.S. 90.
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This legal institution could extend the jurisdiction of international law beyond Earth, ensuring
that interstellar diplomacy is guided by principles of justice and equality.®” As space exploration
progresses, interstellar diplomacy will become one of the most important aspects of space
governance. Whether managing conflicts between human settlements or establishing first
contact with extraterrestrial civilizations, legal and diplomatic frameworks will be necessary to
prevent chaos and exploitation. By developing an Interplanetary Diplomatic Charter, humanity
can ensure that future space interactions are guided by principles of cooperation, ethical
responsibility, and legal order. Establishing diplomatic institutions such as an Interplanetary
Trade Organization, an Intergalactic Rights Agreement, and a Galactic Court of Justice will
allow humanity to navigate the complexities of interstellar relations while promoting peaceful

coexistence and mutual respect.*®

CONCLUSION

As humanity moves toward becoming an interplanetary civilization, the legal, ethical, and
diplomatic frameworks governing extraterrestrial rights, planetary sovereignty, and interstellar
relations must evolve to meet new challenges and opportunities. The current international space
law system, while foundational, is inadequate for addressing emerging complexities such as
extraterrestrial life, space colonization, resource exploitation, and diplomatic engagement with
non-human civilizations. To ensure that space exploration is guided by principles of justice,
sustainability, and ethical responsibility, this paper has outlined three key proposals. The
recognition of legal personhood for extraterrestrial life whether microbial, intelligent, or
environmental would establish moral and legal protections against exploitation and destruction.
Drawing from terrestrial precedents in environmental personhood, celestial bodies such as
Mars, Europa, and other potentially life-bearing planets could be granted legal status to prevent
contamination, unsustainable mining, and ecological degradation. Expanding the Space

Liability Convention to include protections for extraterrestrial ecosystems would be a crucial

97 Michael Byers, Who Owns the Moon? Space Law and Governance in a New Era of Exploration 211-30
(Cambridge Univ. Press 2023).

% Int’l Court of Justice, Advisory Opinion on the Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, 2004 ICJ Rep. 136.
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step in ensuring that space remains a shared and responsibly managed environment.® As human
settlements expand beyond Earth, governance mechanisms must evolve to balance sovereignty,
resource management, and ethical planetary stewardship. The Outer Space Treaty’s non-
appropriation principle is increasingly challenged by private space enterprises, commercial
colonization efforts, and national policies that allow resource extraction.'% A Multiplanetary
Compact, modeled after the Antarctic Treaty, could provide a balanced governance system that
prevents territorial disputes while allowing scientific research and controlled resource
utilization. Additionally, a United Nations-led Interplanetary Governance Body could oversee
space settlements and ensure compliance with international law.'%! With the possibility of first
contact with intelligent extraterrestrial civilizations, diplomatic protocols must be established
to govern peaceful relations, mutual recognition of rights, and non-interference policies.
Inspired by science fiction principles such as the Prime Directive, an Intergalactic Rights
Agreement could define the legal status of extraterrestrial beings, ensuring that first contact is
ethical, respectful, and non-exploitative. The International Court of Justice (ICJ) could extend
its jurisdiction to interstellar disputes, ensuring that conflicts between human space settlements,
Earth-based governments, and alien civilizations are mediated through legal mechanisms rather
than military escalation.'®” By embracing a proactive and ethical approach to space law,
humanity can ensure that our expansion beyond Earth is guided by principles of justice,
sustainability, and mutual respect both for extraterrestrial life and for future space societies.
Through international cooperation, forward-thinking policies, and legal innovation, we can
establish a fair and just multiplanetary future that respects both human and non-human entities

in the cosmos.

9 United Nations, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer
Space, Including the Moon and Other Celestial Bodies, opened for signature Jan. 27, 1967, 610 U.N.T.S. 205. 66
Michael Byers, Who Owns the Moon? Space Law and Governance in a New Era of Exploration 211-30
(Cambridge Univ. Press 2023).

190 Frans G. von der Dunk, Handbook of Space Law 278-90 (Edward Elgar Publishing 2015).
101 International Court of Justice, Advisory Opinion on the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, 2004 ICJ Rep. 136.

102 Ecuador’s Constitution of 2008, art. 71.
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PROVISIONAL JUSTICE: UKRAINE v. RUSSIA IN THE SHADOW OF

INTERNATIONAL LAW
-By Abhay Yadav'®

Abstract

The case of Ukraine v. Russian Federation before the International Court of Justice (ICJ)
revolves around alleged breaches of two key international treaties: the International
Convention for the Suppression of the Financing of Terrorism (ICSFT) and the International
Convention on the Elimination of All Forms of Racial Discrimination (CERD). Filed by
Ukraine in 2017, the case challenges Russia’s alleged financing of separatist activities in
eastern Ukraine and its discriminatory practices against Crimean Tatars and ethnic
Ukrainians following the annexation of Crimea. The ICJ issued provisional measures in
April 2017 to safeguard minority rights and Ukrainian-language education. While Russia
contested the Court’s jurisdiction and denied the allegations, the ICJ’s 2024 judgment found
Russia in violation of provisional measures, particularly concerning the banning of the
Mejlis and the suppression of Crimean Tatars’ cultural rights. The judgment illustrates the
role and limitations of the ICJ in enforcing treaty compliance amidst ongoing geopolitical
conflicts, drawing parallels with previous cases such as LaGrand and Bosnia. It highlights
the Court’s strategic use of provisional measures to protect rights but also its challenges in
securing comprehensive resolutions in complex disputes.

Keywords: Ukraine v. Russia, ICJ, provisional measures, ICSFT, CERD, Crimean Tatars,

international law, treaty obligations, racial discrimination, separatist financing.

Introduction

The conflict between Ukraine and the Russian Federation has posed profound challenges for
international law and institutions tasked with dispute resolution. In 2017, Ukraine initiated
proceedings against Russia before the International Court of Justice (ICJ), alleging violations
of two crucial treaties: the International Convention for the Suppression of the Financing of

Terrorism (ICSFT) and the International Convention on the Elimination of All Forms of Racial

103 A second-year BA.LLB (H) student at the School of Law, IILM University, Greater Noida.
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Discrimination (CERD). Ukraine’s claims center on Russia’s alleged financial support for
separatist groups operating in eastern Ukraine and systematic discriminatory actions against
ethnic Ukrainians and Crimean Tatars in Crimea following its annexation.

The proceedings have encompassed not only substantive questions regarding treaty breaches
but also urgent requests for provisional measures to prevent irreparable harm. The 1CJ’s
issuance of provisional measures in 2017 aimed to mitigate immediate risks, particularly
concerning minority rights and the preservation of Ukrainian-language education. However,
the case has also exposed procedural complexities, with Russia raising jurisdictional objections
and the Court navigating between political tensions and legal principles. The 2024 judgment,
while affirming certain violations, particularly in relation to the rights of Crimean Tatars, also
underscored the inherent limitations of international judicial mechanisms in resolving deep-
seated geopolitical conflicts. This case study provides insight into the evolving role of the ICJ

and the enforcement of international norms amid contemporary interstate disputes.

PRIMARY DETAILS OF THE CASE

INTERNATIONAL COURT OF JUSTICE

UKRAINE v. RUSSIAN FEDERATION

Case Title: Ukraine v. Russian Federation
Date of Judgment: 31 January 2024
General List No: 166
Subject Matter: Alleged violations of the International Convention for the Suppression of the
Financing of Terrorism (ICSFT) and the International Convention on the Elimination of All
Forms of Racial Discrimination (CERD
Presiding Members: President DONOGHUE; Judges TOMKA, ABRAHAM, BENNOUNA,
YUSUF, XUE, SEBUTINDE, BHANDARI, SALAM, IWASAWA, NOLTE,
CHARLESWORTH, BRANT; Judges ad hoc POCAR, TUZMUKHAMEDOV; Registrar
GAUTIER.

FACTS OF THE CASE
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On 16 January 2017, Ukraine filed an application with the International Court of Justice (ICJ)
against the Russian Federation, alleging violations of the International Convention for the
Suppression of the Financing of Terrorism (ICSFT) and the International Convention on the
Elimination of All Forms of Racial Discrimination (CERD). Ukraine sought to establish the
ICJ’s jurisdiction based on Article 24 of the ICSFT and Article 22 of CERD, along with Article
36 of the ICJ Statute. Alongside the application, Ukraine requested provisional measures under
Article 41 of the ICJ Statute to address urgent issues. The Registrar communicated these filings
to the Russian Federation and the United Nations, informing all Member States of the
proceedings. The Court’s initial actions included informing the parties about their respective
rights to choose ad hoc judges due to the absence of judges from the respective nationalities on
the Court. Ukraine selected Mr. Fausto Pocar, while the Russian Federation initially chose Mr.
Leonid Skotnikov and later Mr. Bakhtiyar Tuzmukhamedov. On 19 April 2017, the Court
issued provisional measures requiring Russia to uphold the rights of the Crimean Tatar
community and ensure education in Ukrainian in Crimea. In 2018 and 2019, Ukraine raised
concerns about Russia’s compliance with these measures, leading to further exchanges of
information between the parties. The Court fixed deadlines for the submission of written
pleadings, including a Memorial from Ukraine and Counter-Memorial from Russia. Russia
raised preliminary objections to the Court’s jurisdiction and the admissibility of Ukraine’s
claims, which led to a suspension of merits proceedings and additional hearings on these
objections. By November 2019, the ICJ confirmed its jurisdiction and the admissibility of the
application. Subsequent procedural steps included extensions for filing pleadings, public
hearings, and submission of written comments on expert reports. The Court held public
hearings in June 2023, where both parties presented oral arguments. The proceedings involved
discussions on the implications of certain arguments raised by the Russian Federation and the
opportunity for both parties to respond.

This case represents a complex legal battle over alleged violations of international conventions,
with procedural nuances reflecting the ongoing disputes between Ukraine and the Russian

Federation.
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ISSUES & KEY REMEDIES

The ICJ case "Application of the International Convention for the Suppression of the Financing
of Terrorism and of the International Convention on the Elimination of All Forms of Racial
Discrimination (Ukraine v. Russian Federation)" involves multiple legal issues stemming from
Russia’s alleged violations of international treaties. The primary issues in the case relate to
whether Russia violated the International Convention for the Suppression of the Financing of
Terrorism (ICSFT) by supporting separatist groups in eastern Ukraine through the financing
and supplying of arms, which Ukraine claims led to acts of terrorism, including the downing
of Malaysia Airlines flight MH17. Another key issue pertains to the International Convention
on the Elimination of All Forms of Racial Discrimination (CERD), with Ukraine accusing
Russia of discriminatory practices against Crimean Tatars and ethnic Ukrainians in Crimea
following Russia’s annexation of the territory in 2014. Ukraine argues that Russia has
suppressed these groups' cultural, political, and educational rights in violation of CERD.

As the petitioner, Ukraine demanded several key remedies from the Court. It sought a
declaration that Russia had violated both the ICSFT and CERD and requested that the Court
order Russia to cease its alleged violations. Under the ICSFT, Ukraine demanded that Russia
be held accountable for financing terrorism in eastern Ukraine and that Russia must refrain
from further support of separatist forces. Under CERD, Ukraine requested the Court to compel
Russia to reverse its discriminatory policies in Crimea, particularly by ensuring the protection
of the rights of Crimean Tatars and ethnic Ukrainians, including the restoration of their political
and cultural freedoms. Ukraine also sought reparations for the harm caused by Russia's actions.
These demands reflect Ukraine’s broader goal of addressing both the ongoing conflict in
eastern Ukraine and the treatment of minority populations in Crimea through international legal

mechanisms.

ARGUMENTS
Ukraine: In its case against the Russian Federation before the International Court of Justice
(ICJ), Ukraine alleges numerous violations of international law, specifically under the

International Convention for the Suppression of the Financing of Terrorism (ICSFT) and the
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International Convention on the Elimination of All Forms of Racial Discrimination (CERD).
Ukraine contends that Russia has failed to prevent the financing of terrorism within its borders,
specifically by allowing Russian state officials, private actors, and other non-governmental
third parties to fund illegal armed groups in Ukraine, such as the DPR, LPR, and Kharkiv
Partisans. This includes financing terrorism-related activities that resulted in severe attacks
such as the downing of Flight MH17 and the shelling of Volnovakha, Mariupol, and
Kramatorsk. Ukraine claims that Russia violated its obligations under ICSFT by failing to take
practicable measures to stop such activities, including policing its borders with Ukraine,
monitoring fundraising activities, freezing assets, and prosecuting individuals involved in
terrorism financing. Furthermore, Ukraine argues that Russia has not cooperated in criminal
investigations or provided assistance in investigating or prosecuting offenders involved in
terrorism financing. Additionally, Ukraine claims that Russia has committed multiple
violations of CERD by engaging in pervasive racial discrimination against the Crimean Tatar
and Ukrainian communities in Crimea. This includes policies and practices of racial
discrimination, failure to ensure equal treatment under the law, promoting racial hatred, and
preventing access to education in the Ukrainian language. Ukraine argues that Russia has failed
to guarantee the political, civil, and cultural rights of the Crimean Tatar and Ukrainian
populations in Crimea, and that its actions constitute severe racial discrimination, violating
several articles of CERD. In particular, Russia is accused of not protecting these communities
from violence, promoting racial incitement, and failing to provide remedies against
discrimination. Ukraine requests that the ICJ declare Russia responsible for these violations
and order Russia to cease its activities, adopt preventive measures to stop further financing of
terrorism, and ensure compliance with CERD obligations. Additionally, Ukraine seeks
financial compensation for the harm suffered as a result of Russia’s violations of the ICSFT
and CERD, with moral damages to reflect the gravity of these breaches. Ukraine also asks the
Court to mandate Russia’s compliance with the ICJ’s 2017 provisional measures order, which
includes lifting the ban on the Mejlis of the Crimean Tatar People and ensuring the availability

of education in the Ukrainian language in Crimea.
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Russian Federation Response: In response to the claims made by Ukraine, the Government
of the Russian Federation has consistently sought dismissal of all allegations. In its Counter-
Memorial, Russia requested that the International Court of Justice dismiss Ukraine's claims
under both the International Convention for the Suppression of the Financing of Terrorism
(ICSFT) and the International Convention on the Elimination of All Forms of Racial
Discrimination (CERD), reserving the right to amend or supplement its submission as
necessary. Similarly, in its Rejoinder, Russia reiterated this request for dismissal with respect
to both conventions. During the hearing on 14 June 2023, Russia elaborated that its request
was based on the reasons detailed in its written submissions and oral arguments, and it sought
the dismissal of all claims made by Ukraine under both the ICSFT and CERD. Thus, Russia's
position throughout the proceedings has been a firm denial of the allegations and a call for the

rejection of Ukraine's claims.

OPINION OF THE JUDGES

In the Ukraine v. Russian Federation case, several judges provided separate opinions, reflecting
diverse perspectives on key issues. President Donoghue agreed with the Court’s findings,
concluding that Russia violated its obligations under CERD by banning the Mejlis and
breached Article 12 of ICSFT. Judge Charlesworth also supported most of the majority's
reasoning but argued that non-financial assets should be included under "funds" in ICSFT,
finding Russia's actions against the Crimean Tatars unjustified. Judge ad hoc Pocar dissented,
opposing the exclusion of weapons from "funds" under ICSFT and asserting that Russia’s
actions against the Mejlis violated CERD. Judge Tomka disagreed with the finding of a CERD
violation and opposed the 2017 provisional measures but supported a narrow interpretation of
"funds." Judge Abraham dissented, believing Russia's recognition of the DPR and LPR should
not influence the case. Judges Bennouna and Yusuf criticized the application of non-
aggravation measures, with Yusuf emphasizing they should not cover unrelated military
actions. Judge Sebutinde dissented, finding Russia in violation of ICSFT and CERD for its
treatment of the Crimean Tatars. Judge Bhandari argued that "funds" under ICSFT should

include weapons, while Judge ad hoc Tuzmukhamedov concurred with some aspects of the
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majority but disagreed on the inclusion of weapons and rejected claims of racial discrimination.
Finally, Judge Brant viewed the Mejlis ban as lawful and disagreed with the finding that Russia

violated the provisional measures.

DECISION OF THE INTERNATIONAL COURT OF JUSTICE

On January 31, 2024, the International Court of Justice (ICJ) delivered its judgment in the case
concerning Ukraine's allegations against the Russian Federation under the International
Convention for the Suppression of the Financing of Terrorism (ICSFT) and the International
Convention on the Elimination of All Forms of Racial Discrimination (CERD), as well as
violations of provisional measures ordered on April 19, 2017. The Court found that Russia had
breached the provisional measures by maintaining the ban on the Mejlis, a key representative
body of the Crimean Tatar community, thus failing to comply with the measure aimed at
preserving the community's ability to conserve its institutions. The Court concluded that this
action violated the provisional measure requiring Russia to refrain from maintaining or
imposing such limitations. However, it found that Russia had not violated the provisional
measure concerning the availability of education in the Ukrainian language, as the evidence
did not sufficiently demonstrate a breach in this regard. Furthermore, the Court determined that
Russia’s actions, including recognizing the DPR and LPR as independent states and initiating
a military operation against Ukraine, had aggravated the dispute and made its resolution more
difficult, thereby violating the measure to refrain from such actions. The Court’s findings were
complemented by a declaration that the breaches identified provided adequate satisfaction to
Ukraine, and no further restitution or additional remedies were deemed necessary. The
judgment reflects a nuanced examination of Russia’s compliance with the Court’s provisional
measures and its obligations under international law, concluding with specific findings on the

breaches and the dismissal of other claims.

RELEVANT CASES REFERRED
In the case Ukraine v. Russian Federation (2017), the International Court of Justice (ICJ)

addressed Ukraine’s claims regarding the alleged violations of the International Convention

46 |Page

&

LEGALONUS LAW JOURNAL .(LLJ) VOLUME 1, ISSUE 5, 2025



LEGALONUS ISSN: 3048-
8338

Aequitas Sequitur Legem

LEGALONUS LAW JOURNAL(LLJ)
A Quality Initiative For Legal Development, Undertaken By the Legalonus

for the Suppression of the Financing of Terrorism and the International Convention on the
Elimination of All Forms of Racial Discrimination (CERD) by Russia. While making its
decision on provisional measures, the ICJ referred to several important precedents. These
included:

1. LaGrand Case (Germany v. United States of America) [ICJ Reports 2001, p. 466] —
This case established key principles related to provisional measures, emphasizing that
such measures are binding and should be treated as obligations of states under
international law.

2. Bosnia and Herzegovina v. Serbia and Montenegro (Application of the Convention
on the Prevention and Punishment of the Crime of Genocide) [ICJ Reports 1996, p.
595] — This case was instrumental in shaping the ICJ's approach to cases involving
serious allegations of state responsibility, including matters related to genocide,
terrorism, and racial discrimination.

3. Jadhav Case (India v. Pakistan) [ICJ Reports 2019, p. 418] — Though this case occurred
later, it further underscored the court’s role in ensuring that states comply with their
obligations under international treaties related to fundamental human rights, including
rights of foreign nationals.

The court emphasised provisional measures in Ukraine v. Russia, focusing on CERD-related
claims concerning minority rights in Crimea. However, the ICJ found insufficient evidence at
that stage to grant provisional measures regarding the Financing of Terrorism Convention

claims, pointing to the high threshold of proof required for such claims.

COMMENT AND OBSERVATIONS

The International Court of Justice’s judgment in Ukraine v. Russian Federation presents a
nuanced examination of provisional measures within the framework of international
obligations. The Court found that Russia violated provisional measures by maintaining the ban
on the Mejlis, the representative body of the Crimean Tatar community, thereby underscoring
the binding nature of such measures in preserving the status quo during ongoing disputes. This

finding reaffirms the ICJ's role in ensuring that parties do not take actions that could aggravate
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or complicate the conflict. However, the Court's decision regarding the availability of
Ukrainian language education in Crimea was more cautious. Despite evidence of a significant
decline in such education, the Court did not find Russia in breach of its obligations under the
provisional measures. This approach reflects a careful balancing act between the Court's
judicial mandate and respect for state sovereignty. Furthermore, the Court’s acknowledgment
that Russia’s subsequent actions, including recognizing the DPR and LPR and launching
military operations, aggravated the dispute is significant. Yet, the Court’s decision not to
impose additional remedies or restitution may be seen as a limitation in fully addressing the
ongoing nature of the conflict. This decision raises questions about the efficacy of provisional
measures in resolving complex geopolitical disputes.

Comparatively, this case aligns with other instances where provisional measures played a
critical role in international adjudication. For example, in the LaGrand Case (Germany v.
United States)*®*, the ICJ found that the United States violated provisional measures by
executing German nationals despite a Court order to stay execution, emphasizing the binding
nature of such measures. Similarly, in Bosnia and Herzegovina v. Serbia and Montenegro*®,
the 1CJ’s provisional measures aimed to protect civilians during conflict, reflecting a similar
intent to manage interim conditions. The Jadhav Case (India v. Pakistan)*® also involved
provisional measures to protect an individual’s rights pending final adjudication, illustrating
the role of such measures in safeguarding legal standards.

Overall, the ICJ’s judgment in this case highlights the complexities of implementing
provisional measures in ongoing conflicts and raises important questions about their
effectiveness in achieving long-term resolution. The Court’s findings affirm the importance of
provisional measures while also indicating the challenges in addressing the broader

consequences of state actions and ensuring effective remedies.

104 LaGrand (Germany v. United States), Judgment, 2001 1.C.J. 466 (June 27).

195 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment, 2007 I.C.J. 43 (Feb. 26).

16Jadhav (India v. Pakistan), Judgment, 2019 1.C.J. 418 (July 17).
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Online Dispute Resolution (ODR) as a Concept Globally & in India
-By Narendra Kumar

Abstract:

Online Dispute Resolution (ODR) has emerged as a transformative mechanism in the realm
of dispute resolution, offering efficient, cost-effective, and accessible alternatives to
traditional litigation.®" This article explores the concept of ODR, its evolution, and its
implementation across the globe, with a specific focus on its burgeoning role in India. It
examines the legal frameworks, technological advancements, challenges, and future
prospects of ODR, analyzing its potential to revolutionize justice delivery and enhance
access to justice in the digital age.

Keywords: Online Dispute Resolution, ODR, Alternative Dispute Resolution, ADR, India,

digital justice, access to justice, legal technology, dispute resolution, globalisation.

Introduction:

In an increasingly interconnected world, the rise of digital technologies has permeated every
facet of human interaction, including the way disputes are resolved. Online Dispute Resolution
(ODR) has emerged as a dynamic field that leverages technology to facilitate the resolution of
conflicts outside the traditional courtroom setting.'% This article delves into the multifaceted
concept of ODR, examining its global evolution and its specific implications within the Indian
context. As a final-year law student, the author aims to provide a comprehensive analysis of
ODR's potential to reshape the future of dispute resolution and enhance access to justice in the

digital age.

107 See generally NITI Aayog, Designing the Future of Dispute Resolution: The ODR Policy Plan for India
(Mar. 2023), https://www.niti.gov.in/sites/default/files/2023-03/Designing-The-Future-of-Dispute-Resolution-
The-ODR-Policy-Plan-for-India.pdf (last visited Apr. 23, 2025).

108 See Agami, Online Dispute Resolution (ODR), https://agami.in/odr/ (last visited Apr. 23, 2025).
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UNDERSTANDING ONLINE DISPUTE RESOLUTION (ODR)

ODR can be defined as the use of technology to facilitate dispute resolution processes,
including negotiation, mediation, and arbitration.®® It encompasses a wide range of digital
tools and platforms that enable parties to communicate, exchange information, and resolve their

disputes remotely, without the need for physical presence in a courtroom.

Key Characteristics of ODR

e Accessibility: ODR transcends geographical barriers, allowing parties from different
locations to participate in the resolution process.°

e Efficiency: ODR platforms often incorporate automated processes and streamlined
procedures, leading to faster resolution times compared to traditional litigation.

o Cost-effectiveness: By reducing the need for travel, physical hearings, and extensive
paperwork, ODR can significantly lower the costs associated with dispute resolution. !

e Flexibility: ODR offers a variety of methods and tools, allowing parties to tailor the
process to their specific needs and preferences.

e Neutrality: ODR platforms can provide a neutral and impartial forum for dispute

resolution, minimizing the potential for bias or undue influence.

ODR vs. Traditional Dispute Resolution

Feature Traditional Dispute | Online Dispute Resolution
Resolution
Location Physical courtrooms Virtual platforms

109 See Presolv360, Online Dispute Resolution: A Concept Note, https://presolv360.com/resources/concept-note-
on-odr/ (last visited Apr. 23, 2025).

110 See Testbook, Online Dispute Resolution: Origin, Benefits, Challenges & Impact on IAS Exam,
https://testbook.com/ias-preparation/online-dispute-resolution-india (last visited Apr. 23, 2025).

11 See ForumlAS, Online Dispute Resolution (ODR): Need and Significance — Explained, pointwise,
https://forumias.com/blog/online-dispute-resolution-odr-need-and-significance/ (last visited Apr. 23, 2025).
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ISSN: 3048-

Time Often lengthy and time- | Generally faster and more
consuming efficient
Cost Can be expensive Typically less expensive
Accessibility Limited by geographical | Accessible from anywhere with
constraints internet
Process Formal and adversarial Can be more informal and
collaborative
Technology Limited use of technology Heavily reliant on digital tools
Case Manual, paper-based Automated, digital
Management
Dispute Type All types of disputes Well-suited for e-commerce,
consumer

GLOBAL EVOLUTION OF ODR

The emergence of ODR can be traced back to the early days of the internet, when the rise of e-

commerce and online transactions created a need for efficient and accessible dispute resolution

mechanisms.

Early Developments
e E-commerce Platforms: Platforms like eBay pioneered the use of ODR to resolve

disputes between buyers and sellers, demonstrating its effectiveness in handling high

volumes of low-value transactions.*?

Y2 See Online Dispute Resolution (ODR), Agami, https://agami.in/odr/ (last visited Apr. 23, 2025).
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e Academic Initiatives: Researchers and academics began exploring the potential of
technology to transform dispute resolution, laying the groundwork for the development

of ODR theory and practice.

Growth and Expansion
e ODR Providers: The growth of the internet led to the emergence of specialized ODR
providers offering a range of services, including online mediation, arbitration, and
negotiation platforms.
e International Recognition: International organizations such as the United Nations
Commission on International Trade Law (UNCITRAL) began developing guidelines
and standards for ODR, promoting its adoption and harmonization across different

jurisdictions.

ODR IN INDIA: A NASCENT BUT GROWING FIELD

India, with its large and diverse population and rapidly growing digital economy, presents a
unique context for the development and implementation of ODR. While still in its early stages,
ODR holds immense potential to address the challenges of traditional litigation and enhance

access to justice in the country.**®

The Indian Legal Landscape and the Need for ODR

The Indian legal landscape is characterized by a complex interplay of historical legacies,
constitutional principles, and evolving socio-economic realities.''* The formal justice system,
while robust in its structure, faces significant challenges in delivering timely and efficient

justice to a vast and diverse population.'® This has created a compelling need for alternative

113 See Online-Dispute-Resolution-ODR-in-India.pdf - INTERNATIONAL JOURNAL OF LEGAL SCIENCE
AND INNOVATION, ijlsi.com, https://ijlsi.com/wp-content/uploads/Online-Dispute-Resolution-ODR-in-
India.pdf (last visited Apr. 23, 2025).

114 See Online Dispute Resolution Mechanism in Indian Judiciary, Drishti IAS,
https://www.drishtiias.com/daily-news-editorials/online-dispute-resolution-mechanism-in-indian-judiciary (last
visited Apr. 23, 2025).

53|Page

&

LEGALONUS LAW JOURNAL .(LLJ) VOLUME 1, ISSUE 5, 2025


https://ijlsi.com/wp-content/uploads/Online-Dispute-Resolution-ODR-in-India.pdf
https://ijlsi.com/wp-content/uploads/Online-Dispute-Resolution-ODR-in-India.pdf
https://ijlsi.com/wp-content/uploads/Online-Dispute-Resolution-ODR-in-India.pdf
https://www.drishtiias.com/daily-news-editorials/online-dispute-resolution-mechanism-in-indian-judiciary
https://www.drishtiias.com/daily-news-editorials/online-dispute-resolution-mechanism-in-indian-judiciary
https://www.drishtiias.com/daily-news-editorials/online-dispute-resolution-mechanism-in-indian-judiciary

LEGALONUS ISSN: 3048-
8338

Aequitas Sequitur Legem

LEGALONUS LAW JOURNAL(LLJ)
A Quality Initiative For Legal Development, Undertaken By the Legalonus

dispute resolution mechanisms, particularly ODR, to supplement and enhance the existing

framework.

1. Overburdened Judicial System

Pendency of Cases: One of the most pressing challenges facing the Indian legal system is the
massive backlog of cases pending in courts at all levels.!™® As of 2024, millions of cases are
pending, with some disputes taking years or even decades to resolve. This staggering pendency
not only delays justice delivery but also erodes public confidence in the system. The reasons
for this backlog are multifaceted and include:

e Inadequate Infrastructure

e Judicial Vacancies

e Complex Procedures

e Frequent Adjournments
Impact of Delays: The delays in dispute resolution have far-reaching consequences:

¢ Economic Costs

e Social Costs

e Personal Hardship

2. Cost of Litigation
e Financial Burden: Traditional litigation in India can be prohibitively expensive for

many individuals and small businesses.
e Access to Justice Implications: The high cost of litigation can create a barrier to justice

for marginalised and vulnerable groups.

15 See Online-Dispute-Resolution-ODR-in-India.pdf - INTERNATIONAL JOURNAL OF LEGAL SCIENCE
AND INNOVATION, supra note 13.
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3. Digital Divide
e Unequal Access: While India has made significant strides in digital adoption, a digital
divide persists.!®
e Inclusivity Challenge: Addressing the digital divide is crucial for ensuring that ODR is

accessible to all segments of society.

4. Need for Efficiency
e Modernisation Imperative: There is a growing need for more efficient and cost-effective
methods of dispute resolution.
ODR as a Solution: ODR offers a promising solution by:
e Streamlining Processes
e Enhancing Accessibility

e Promoting Collaboration

LEGAL FRAMEWORK FOR ODR IN INDIA

While India does not have a specific, comprehensive legislation dedicated to ODR, its legal
framework provides a foundation for the recognition and implementation of ODR mechanisms.
This framework is derived from a combination of existing statutes, judicial pronouncements,

and emerging legal principles.

1. Key Statutes
i.  Arbitration and Conciliation Act, 1996

Recognition of Arbitration Agreements

Enforcement of Arbitral Awards

Flexibility
ii. Information Technology Act, 2000

Legal Recognition of Electronic Records

16 See Online Dispute Resolution Mechanism in Indian Judiciary, supra note 14.
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Facilitating Digital Transactions
iii. = Consumer Protection Act, 2019
e E-filing of Complaints
e Virtual Hearings
iv. Mediation Act, 2023

e Recognition of Online Mediation

2. Judicial Pronouncements
Indian courts have played a significant role in recognizing the legal validity of various
technological aspects crucial for ODR." The acceptance of arbitration agreements concluded
through electronic means was highlighted in Shakti Bhog Foods Ltd. v. Kola Shipping Ltd.,
where the Delhi High Court recognized the validity of an arbitration clause communicated via
email.™® Similarly, the Supreme Court in Trimex International FZE Ltd. v. Vedanta Aluminium
Ltd. upheld the validity of electronic arbitration agreements, reinforcing the legal basis for
online arbitration.**® Furthermore, the Supreme Court's emphasis on the importance of internet
access as a fundamental right in cases like Anuradha Bhasin v. Union of India underscores the
foundational necessity of digital connectivity for the effective implementation of ODR and
access to digital justice. These judicial pronouncements, along with the legislative framework
supporting electronic transactions and ADR, provide a robust, albeit evolving, legal foundation
for ODR in India.

e Acceptance of Electronic Contracts

e Recognition of Electronic Evidence

e Support for ADR!?°

117 See generally Shakti Bhog Foods Ltd. v. Kola Shipping Ltd., (2009) 160 D.L.T. 578; Trimex International
FZE Ltd. v. Vedanta Aluminium Ltd., (2010) 3 S.C.C. 1; Anuradha Bhasin v. Union of India, (2020) 17 S.C.C.
745.

118 Shakti Bhog Foods Ltd.’® v. Kola Shipping Ltd., (2009) 160 D.L.T. 578.

118 Tvimex International FZE Ltd.”” v. Vedanta Aluminium Ltd., (2010) 3 S.C.C. 1.

120 See generally supra note 20.
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3. Challenges and Gaps
e Lack of Specific ODR Legislation
o Jurisdiction in ODR proceedings
o Enforceability of ODR outcomes
o Data protection and privacy
o Standards for ODR providers
e Need for Harmonization

e Evolving Legal Landscape

BENEFITS OF ODR

ODR offers a multitude of benefits for disputing parties, legal systems, and societies as a
whole:!2!

e Increased Access to Justice
e Reduced Burden on Courts'??
e Faster Resolution Times

e (Cost Savings

e (Greater Flexibility and Control

e Enhanced Efficiency

CHALLENGES AND LIMITATIONS OF ODR
Despite its numerous advantages, ODR also faces several challenges and limitations:
e Digital Divide!®
e Lack of Awareness
e Trust and Security Concerns
e Enforcement Challenges

e Suitability for Certain Disputes

121 See generally NITI Aayog, supra note 1.
122 See Online Dispute Resolution (ODR), supra note 2.
123 See Online Dispute Resolution Mechanism in Indian Judiciary, supra note 14.
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e Regulatory Uncertainty

THE FUTURE OF ODR
ODR is poised for significant growth and transformation in the coming years, driven by
technological advancements and increasing demand for efficient and accessible dispute
resolution mechanisms.*?*

¢ Emerging Technologies

e Expanding Applications

e Greater Integration with Courts

e Focus on User Experience

e Global Harmonisation

CONCLUSION: ODR AS A CATALYST FOR CHANGE

Online Dispute Resolution (ODR) is not merely an incremental improvement to the existing
dispute resolution mechanisms; it represents a paradigm shift with the potential to catalyze
significant changes in the Indian legal landscape and society as a whole. By addressing the
systemic challenges that plague traditional litigation, ODR can pave the way for a more
accessible, efficient, and equitable justice system, fostering a culture of amicable dispute

resolution and promoting socio-economic development.

1. Transforming the Justice Delivery System

e Efficiency and Speed: ODR's ability to streamline processes, automate tasks, and
eliminate geographical barriers can drastically reduce the time taken to resolve
disputes.'?®

e Accessibility and Inclusivity: ODR can democratize access to justice by making it
available to individuals and businesses regardless of their location, socio-economic

status, or physical limitations.?®

124 See NITI Aayog, supra note 1.
125 See Presolv360, supra note 3.
126 See Testbook, supra note 5.
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Cost-Effectiveness: By minimizing the need for physical hearings, paper-based
documentation, and other traditional litigation expenses, ODR can significantly reduce
the cost of dispute resolution.?’

Modernization and Technological Advancement: ODR promotes the adoption of

technology in the legal field, driving modernization and innovation.

Fostering a Culture of Amicable Dispute Resolution

Emphasis on Collaboration: ODR, particularly in the form of mediation and
negotiation, encourages parties to engage in constructive dialogue and find mutually
acceptable solutions.!?

Empowerment of Parties: ODR empowers parties to take control of the dispute
resolution process.

Reduced Adversarialism: ODR can help shift the focus away from the adversarial
nature of traditional litigation.

Promoting Preventive Law: ODR mechanisms can be adapted and used not only for

dispute resolution, but also for dispute prevention.

Addressing the Challenges and Way Forward

Bridging the Digital Divide: The government, civil society organizations, and private
sector entities must work together to improve digital infrastructure, promote digital
literacy, and ensure that ODR is accessible to all segments of society.'%°

Strengthening the Legal Framework: The enactment of a comprehensive ODR law

would provide greater legal certainty and encourage wider adoption.

127 See ForumIAS, supra note 7.
128 See Online Dispute Resolution (ODR), supra note 2.
129 See Online Dispute Resolution Mechanism in Indian Judiciary, supra note 14.
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e Raising Awareness and Building Trust: Public awareness campaigns are needed to
educate individuals and businesses about the benefits of ODR and build trust in its
effectiveness.'*

e Capacity Building: Training programs for judges, lawyers, mediators, arbitrators, and
other stakeholders are essential to equip them with the skills and knowledge necessary
to effectively utilize ODR.

e Integration with Traditional Systems: ODR should be integrated with the existing legal

framework to provide a seamless and cohesive dispute resolution ecosystem.

CONCLUSION

ODR has the potential to be a powerful catalyst for change in India, transforming the justice
delivery system, fostering a culture of amicable dispute resolution, and promoting socio-
economic development. By embracing technology, promoting collaboration, and prioritizing
accessibility, ODR can help create a more just, equitable, and prosperous society for all.
However, the realization of this potential requires a concerted effort from the government,
judiciary, legal profession, civil society, and the public at large. By working together to address
the challenges and implement the necessary reforms, India can harness the transformative

power of ODR and usher in a new era of justice.

130 See Online-Dispute-Resolution-ODR-in-India.pdf - INTERNATIONAL JOURNAL OF LEGAL SCIENCE
AND INNOVATION, supra note 13.
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